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NMPABOBA POBOTA Y 36POMHUX CUJIAX YKPATHM:
IOPUJINYHA BIJINOBIJAJIbHICTb BINCbKOBOC/1Y)XbOBLIIB
3A NOPYWEHHSA NPABUA JOPOXHbLOIO PYXY

LEGAL WORK IN THE ARMED FORCES OF UKRAINE:
LEGAL LIABILITY OF MILITARY PERSONNEL
FOR VIOLATION OF TRAFFIC RULES

AHoTauif. Bctyn. CTaTTs npucBayeHa gonigkeHHIo MPAaBoBUX HOPM, LLO pe2Y/Io0Tb BignoBiga/bHICTb BiliCbKOBOCTY X0O0BLIB
30 MopyLUeHHs NPaBM/ GOPOXHLOR0 PyXy B YKPAiHi, LLO € BAX/IMBOIO TEMOIO G/is HAZ3Y. Y LibOMY BUMAGKY pO32/19gAETbCA CrieLi-
a/bHUiA CyO'eKT MpaBonopyLLeHHs — BiliCbKOBOCY)X00BeLb. P032/11galoTbCsl Ta AHAI3YI0TbCS NPOLEgypU NPUTS2HEHHS BiliCbKo-
BOCTY)KOOBLIB O BIigrnoBigabHOCTi 3a MOpyLLeHHs] 30KOHOGABCTBA, sIke pe2y/Itoe NPABMIa JoPOXHb020 pyxy. O620BOPIOIOTLCA
YMOBM, 30 IKMX BOHM MPOXOGATh BiViCbKOBY C/1yOY, BUgU AgMIHICTPATUBHIMX CTSi2HEeHb 3a MOpyLLeHHS Y BiliCbKOBIi cdepi, a Ta-
KOXX 0COB/IMBOCTI NPUTSA2HEHHS BiliCbKOBOCTY)XOOBLIB O agMIHICTPATUBHOI BIgNOBiIGaabHOCTI BigNoBIGHO go 3a2aIbHUX MPABuL.

Bu3HayeHo, 140 HOPMATUBHO-NPABOBE pe_yI0BAHHSA BIgMNOBIGAnbHOCTI 3a NMOPYLUEHHS NPABMI OPOXXHLO20 PyXy CrPSIMO-
BAHe Ha 3axuCT CycrifbHWX BIGHOCHH y cepi 3a6e3neyeHHs Ge3nekn gopoxXHbO20 PyXy i BKIKOYAE TaKi BUGH BIgMoBigaabHOCTI:
UMBIIbHO-MPABOBY, AGMIHICTPATUBHY TA KPUMIHA/bHY. LIMBINbHO-MPABOBA BigrnoBiga/IbHICTb 30 MOPYLLEHHS MPABUI GOPOXKHbO-
20 PyXy Moasi2a€ Y BigUIKOGyBaHHi 30MTKiB, 3aBgaHMX BUKOPUCTAHHSAM TPAHCITOPTHMX 3aCO0IB, sIKi € gxKepenom nigBnLLeHoi He-
Ge3reku. AGMIHICTpATMBHA BignoBiganbHIiCTb Nepegbayae HaKAAgeHHs CT2HeHb HA y4aCHUKIB GOPOXHbO20 PyXy 3d MOPYLLIEHHS
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npasu, ekcnayatauii TpaHcrnopTy Ta gopie. KpumiHanbHA BigrnoBiganbHICTb y cdepi 6e3neku gopoxxHbO20 pyXy HACTAE Y BU-
nagkax, Ko/ rig 4yac KopUCTYBAHHS TPAHCITOPTHUM 3aCOO0M CTBOPIOETHCS 302P03a G/1sl XKUTTS i 3gOPOB’Sl JII0geli, BAACHOCTI,
€K0/102i4HOI Ta 2poMagchbKoi be3neku, Npas i 3aKOHHMX IHTepeciB 2pOMAagsH, a TAKOX NigNPUEMCTB, YCTAHOB i OP2aHI3aLifi.

MeTa. MeToko CTaTTi € KOM/IeKCHe gOCAIgXKeHHs Ta aHani3 0cobmBOCTel I0pUgNYHOI BignoBiganbHOCTI BiliCbKOBOCY -
00BLUiB 30 MOPyLLIEHHS NPABI OPOXHLO20 PyXy. TAKOX 3a3HAYEHHs 30X0giB, L0 CIPAMOBAHI Ha 3aNM006i2aHHS NOPYLLeHb npa-
B/ JOPOXXHbOR20 PyXY BiliCbKOBOCY)KO0BLSAMM. KOMMIEKCHMIT 027151 LiMX NUTAHb GO3BOIMTb BCEOIYHO PO3KPUTI TeMy Ioprgmy-
HOI BIgroBIgabHOCTI BifiCbkoBOCYOOBLIB 3a MOPYLLIEHHS MPABWI OPOXXKHBO20 PYXY TA BUBHAYUTU LUASXM i BQOCKOHANIEHHSI.

Marepiann i meTogu. [i1s1 qOChigxKeHHs 10pugn4HOI BignoBiganbHOCTI BificbkoBOCAYOOBLIB 3a MOpyLIeHHs NpasBua go-
POXHbO20 pyXy OY/10 BUKOPUCTAHO Ki/bKa METOgoa02i4HMX MigxogiB. ITepLu 3a BCe, 3gifiCHEHO aHA/I3 YMHHO20 3KOHOGABCTBA
YKpaiHu, sike pe2y/iioe BignoBiganbHICTb BificbkoBOCAYOOBLB, 30Kpema, KOHCTUTYLilo YkpaiHu, Kogekcy YkpaiHu npo agmi-
HICTpaTMBHI NpasonopyLueHHs, KpumiHaibHO20 Kogekcy YKpaihm Ta cneuianbHux 3aKOHOGABYMX AKTIB, WO pe/IaMeHTYIOTb
BifiCbKOBY C/1y)KOY.

JlocnigxkeHHs1 BK/IOYAN0: BUKOPUCTAHHS MOPIBHS/IbHO20 MeTOgy g/l BUSIB/IeHHS] 0COONMBOCTEN NPABOBO20 pe2y/IoBAHHS
BIgMOBIga/IbHOCTI BiViCbKOBOCIYXOOBLIB Y Pi3HNX KPAiHaX; METOgM TeOPEeTMYHO20 y3a2Q/IbHeHHS Ta 2PYMyBAHHS GAs XAPAK-
TepUCTUKM CKIAGOBUX GOCIGMEHHS I0OPUGUYHOI BIGMOBIGAIbHOCTI BiliCbKOBOC/TY)XO0BLIB 30 MOPYLUEHHS IPABUI JOPOXKHbO20
PYXy; MeTog CMCTeMHO020 aHani3y OyB 3aCTOCOBAHMI G/isl BU3HAYEHHS epeKTUBHOCTI YUHHUX MEXAHI3MIB MPUTSI2HEHHS BiliCbKO-
BOC/Y»KO0BLB gO BignoBigaabHOCTI Ta po3po0kM peKkoMeHgaLis Logo iX BJOCKOHAEHHS.

Pe3ynbTatn. PO3KPUTO MUTAHHS IOPUGUYHOI BIGNOBIGAIbLHOCTI BiicbKOBOCTY)XOOBLIB 30 MOPYLIEHHS MPABI GOPOXHbO20
pyxy, BpaxoBytoun creundiky ix mpaBoBo20 CTATyCy Ta BUMO2K 3AKOHOGABCTBA. [JOC/GHKEHO HOPMATMBHO-MPABOBI AKTH, L0
pe_y/ItoIoTb BIgMoBIGa/bHICTb BiiICbKOBMX 30 GOPOXHI PABONOPYLLIEHHS, 30Kpema nooxeHHs KpuMiHanbHO20 Kogekcy Ykpai-
HU, Kogekcy YkpaiHu npo agMmiHicTpaTuBHi MpAaBONopyLeHHs Ta BHYTPILLHbOI gUCUMITIHAPHOI JOKyMeHTawi. BCTAHOB/IEHO, L0
BignoBiganbHICTb BificbkoBOCYOOBLIB 3a MOPYLIEHHS MPABWA GOPOXHBO20 PyXy MOXe MATH KPUMIHANbHWI, AgMIHICTPAaTUB-
HWI TA gUCLMMAIHAPHUI XaPakTep. Haz2onoLweHo Ha 0CoOMMBOCTAX MPUTA2HEHHS BiliCbKOBMX O BignoBigaibHOCTI, 30kpemd,
Ha nigcTaBi MooXeHb BilicbKOBOI MPOKYpATypy Ta BifiCbKOBUX Cy(iB, L0 pO32/151gatoTh NOGiOHi MpaBonopyLueHHs.

3AICOBAHO, WO 3aX0gM 0PUGNYHOI BignoBiganbHOCTI /1Sl BICbKOBOCTY)KOOBLIB 3a MOPYLIEHHS NPABUI GOPOXXHbO20 PYXY
nepegbayaroTb He Tinbku WTpadu Ta no3bas/ieHHs NpaBaA kKepyBAHHS TPAHCIOPTHUMM 3acobamu, ane i MOXyTb BKAOYATH
apeLuT, no306aB/ieHHs1 BOJIi Ta C/1y)KOOBI CTA2HEHHs. BUCBITNIeHO po/ib KOMAHGUPIB BIiliCbKOBMX YOCTUH y 3a0e3neyeHHi goTpu-
MQHHS1 NPABU JOPOXHbOR20 PYXy Migne2mmmn Ta gUCLMINIHAPHOI MPAKTMKM OGO MOPYLIHMKIB. [ligKkpecieHo HeobXigHICTb
MigBULLEHHS PiBHS MPABOBOI 0BI3HAHOCTI BificbkOBOC/YOOBLIB T BGOCKOHA/IEHHS CUCTeMM MPOinakTUYHMX 3aX0giB §/sl 3a-
nobi2aHHs MOPYLLIEHHSIM NPABUI OPOXXHBO20 PYXY 3 OOKY BIVICbKOBHX.

[NepcriekTvBW. Y gaHiii CTATTi MPONOHYETLCS GOCAIGUTI I0PUGMYHY BIGNOBIGA/bHICTb BiliCbKOBOCTYXOOBLIB 3G MOPYLLEHHS
MpaBui gopoxHbO20 PyXy 3 YpaxyBAaHHAM crieuniku ixHbo20 MpaBoBo20 cTatycy. OcobmBy yBazy BApTo NpUGinuT1 aHani-
3y HOPMATUBHO-MPABOBMX AKTIB, LLO Pe2y/ioloTh Lo CPepy, a TAKOX MOPIBHSAILHOMY GOCTIQKEHHIO MPAKTUKM 3ACTOCYBAHHS
CAHKUiV go BIifiCbKOBOCTYXOOBLIB y Pi3HNX KPaiHAX. Ba)/1MBO TAKOX PO32/ISIHYTW MUTAHHS BIGNOBIGHOCTI gUCLMMNIHAPHOI Ta
agMiHicTpaTMBHOI BigNOBIGAnbHOCTI, BPAXOBYIOYM MOXAMUBI KOHPAIKTU MiXK BiliCbKOBMMM CTATYTAMM TA 3020/1bHO2POMAGSIH-
CbKMUM 30KOHOGABCTBOM. [JOCNIGXKEHHS MAE Ha MeTi BUABUTY MPO2AJIMHM TA CYrepeyHoCTi y YNHHOMY 3aKOHOGABCTBI Td HAGATH
pekomeHgauii Logo 1o20 BYOCKOHA/IEHHS.

Knmoyosi cnosa: 36poriHi cunm Ykpainn (3CY), BiicbkoBOCTY)XO0OBeLib, lOPUGMUYHA BIgMOBIgA/IbHICTb, MPABMIA GOPOXKHHO20
PyXy, AQgMIHICTPATUBHI PABONOPYLUEHHS, KPUMIHA/IbHI NPABOMOPYLUEHHS, MPABOMNOPAGOK, BOEHHMI CTAH.

Summary. Introduction. The article is devoted to the study of legal provisions regulating the liability of military personnel
for violation of traffic rules in Ukraine, which is an important topic for analysis. In this case, the author considers a special
subject of the offence — a serviceman. The author examines and analyses the procedures for bringing servicemen to justice
for violations of the legislation governing traffic rules. The author discusses the conditions under which they perform military
service, the types of administrative penalties for violations in the military sphere, and the peculiarities of bringing servicemen to
administrative liability in accordance with the general rules.

It is determined that the legal regulation of liability for violation of traffic rules is aimed at protecting public relations in the
field of road safety and includes the following types of liability: civil, administrative and criminal. Civil liability for violations of
traffic rules is to compensate for damages caused by the use of vehicles that are a source of increased danger. Administrative li-
ability involves the imposition of penalties on road users for violations of the rules, operation of transport and roads. Criminal li-
ability in the area of road safety is incurred in cases where the use of a vehicle poses a threat to human life and health, property,
environmental and public safety, rights and legitimate interests of citizens, as well as enterprises, institutions and organisations.

Purpose. The purpose of the article is to provide a comprehensive study and analysis of the peculiarities of legal liability
of servicemen for violation of traffic rules. Also, to identify measures aimed at preventing violations of traffic rules by military
personnel. A comprehensive review of these issues will allow us to comprehensively cover the topic of legal liability of servicemen
for violation of traffic rules and identify ways to improve it.

Materials and Methods. Several methodological approaches were used to study the legal liability of servicemen for violation
of traffic rules. First of all, an analysis of the current legislation of Ukraine regulating the liability of servicemen was carried out,
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in particular, the Constitution of Ukraine, the Code of Administrative Offences of Ukraine, the Criminal Code of Ukraine and
special legislative acts regulating military service.

The research included: the use of a comparative method to identify the specifics of legal regulation of military liability in dif-
ferent countries; methods of theoretical generalisation and grouping to characterise the components of the study of legal liabil-
ity of military personnel for violation of traffic rules; the method of systematic analysis was used to determine the effectiveness
of the existing mechanisms for bringing military personnel to justice and to develop recommendations for their improvement.

Results. The article deals with the issue of legal liability of servicemen for violation of traffic rules, taking into account the spe-
cifics of their legal status and legal requirements. The author examines the legal acts regulating the liability of military personnel
for road traffic offences, in particular, the provisions of the Criminal Code of Ukraine, the Code of Ukraine on Administrative Of-
fences and internal disciplinary documentation. It is established that the liability of servicemen for violation of traffic rules may be
criminal, administrative and disciplinary in nature. The author emphasises the peculiarities of bringing military personnel to liabili-
ty, in particular, on the basis of the provisions of the military prosecutor’s office and military courts which consider such offences.

It is established that legal liability for servicemen for violation of traffic rules includes not only fines and deprivation of the
right to drive vehicles, but may also include arrest, imprisonment and official disciplinary action. The author highlights the role
of military unit commanders in ensuring compliance with traffic rules by their subordinates and disciplinary practice against
violators. The author emphasises the need to raise the level of legal awareness of military personnel and improve the system of
preventive measures to prevent traffic violations by the military.

Discussion. This article proposes to study the legal liability of servicemen for violation of traffic rules, taking into account
the specifics of their legal status. Particular attention should be paid to the analysis of legal acts regulating this area, as well as
to a comparative study of the practice of imposing sanctions on military personnel in different countries. It is also important to
consider the issue of compliance of disciplinary and administrative responsibility, taking into account possible conflicts between
military regulations and civilian legislation. The study aims to identify gaps and contradictions in the current legislation and

provide recommendations for its improvement.

Key words: Armed Forces of Ukraine (AFU), serviceman, legal responsibility, traffic rules, administrative offences, criminal

offences, law and order, martial law.

Hoc'ranomca mpo6seMu. [IuraHus BigmoBigaIb-
HOCTI BilICBKOBOCJTY3K0O0BI[iB 3 ITOPYIIEHHSA ITPABIJT
mopokaboro pyxy (ITIIP) Ha6ymo 0oco611BO1 aKTyaJIBHOCTI
B KOHTEKCTI BifiHM B YEpaiHi. 3 0IHOr0 GOKY, BiliCbKO-
BOCJTY3K00BITI BUKOHYIOTH BalKJIBi 3aBOAHHA 3 000POHU
KpaiHH, 4acTo IepecyBarUnCch TPAHCIIOPTHUMU 3aC0-
faMu B yMOBax ITiJIBUITIEHOI He0esmeKu. 3 iHIIoro 60Ky,
"extyBauHA [IJ]P moxke mpusBecT q0 TpariuyHux Ha-
CJIIKIB AK JIJIA CAMUX BIMICHKOBUX, TAK 1 JJIA IIUBLILHOTO
HaceJieHHA. BilicbKoBOCTYKO00BIIi, AK 1 1HIII TPOMAJISAHH,
3000B’s13aH1 JOTPUMYBATUCS IIPABUII JOPOKHBOTO PYXY.
Opuak, cnenudika IX JiAJIBHOCTI Ta YyacTa HeobXi-
HICTB IIBUIKOT0 pearyBaHHA HA Pi3HI cUTyallii Moxxe
YCKIIaJHIOBATU BUKOHAHHA IUX ITPaBUJIL. TOMy BaAXKIJIUBO
BUBHAYUTH 0COOJIMBOCTI IOPUIUUHOI BiIIIOBIIAIBHOCTI
BIICBKOBOCJTY3K0OBI[iB y TAKUX BUIIAJKAX.

Amnajtiz ocTaHHIX HOCTiIKeHb i myOsikaiit. B oc-
TaHHI POKU 3’SIBUJIOCS PAJ TOCITIKEeHD Ta MyOJTiKaIliii,
B AKHUX 3aI10UYATKOBAHO PO3B’S3aHHSA Ta PEryII0BAHHSA
po6JIeM, 110 II0B’A3aH1 3 IOPUINYHOI0 BiIIOBIIAILHICTIO
3a TIOPYIIeHHA ITPAaBUJI IOPOKHBOTO PyXy. o HAYKOBITIB,
1110 JTOC/TIKYIOTh TaHUM aCIIeKT BiTHOCATE: KoomsxHo-
ro M.T" [1], Kucemnwsoy M. C. [4]. IToripu icHyBaHHS uric-
JIEHHUX JIOCJTI/TKeHb Ta MyOTiKaIlii Mmoo i€l TeMu, 3a-
JIMIIAFTHCA HEBUPIIIEeH] acIeKTH, AKi I0TPe0yIoTh YBaru.
3okpema, 11e He[JOCTaTHE YCBIIOMJIEHHSA BifICBKOBOCITY K-
OOBIIAMU BAYKJIMBOCTI JOTPUMAHHS ITPABILII IOPOXKHBOT0
PyXYy, HEOCKOHAJTICTh 3aKOHOJABCTBA, 1[0 BU3HAYAE IX
IOPUANYHY BiIIOBIIAJIHLHICT 32 TaKi TOPYIIEHHA, CJ1a0-
KU KOHTPOJIL 32 BukoHaHHAM [IJIP cepen BilicbkoBUX,
a TaKOo BIJICYTHICTh €)eKTUBHOI CUCTEMU TTOKAPAHb

3a 1X HegoTpuMaHHA. J{oCTiHUKY, AKI aHAJIIZyBaIu
0CO0JIMBOCTI aIMiHiCTPATUBHO-IIPABOBOI BiIIOBITAJIEHO-
cTi BificbKOBOCITY:00BITIB HacTynHi: Kymuraip M. B. [6],
Mensuuk C. M., I'puropenko €.1., ITepenepiit O. C [7].

MeToO10 CTATTI € KOMILJIEKCHE HOCJIIIKEeHH Ta
aHaJIi3 0co0IMBOCTell OPUANYHOI BiAIIOBIOaJIbHOCTL
BiMICbKOBOCJIY3KOOBIIIB 34 TIOPYIIIEHHA TPABUJI JJOPOIK-
HBOTO PyXy. Takok 3a3HAUYEHHA 3aXO/IiB, III0 CIIPAMOBaHIL
HAa 3ar00iraHHA MOPYIIeHb TPABWI IOPOKHBOTO PYXY
BiliCbKOBOCITYKO0BIIAMY. KOMITITEKCHMI OTIIA/ IIUX TTH-
TaHb JI03BOJIUTH BCEOIUHO PO3KPUTU TEMY HOPUAUIHOL
BIITIOBIAJTLHOCTI BifiCBKOBOCJIY;KOOBIIiB 3a TIOPYIIIEH-
HA IIPABUJI JOPOKHBOI'0 PYXY T4 BU3HAUUTU LUIAXU 11
BIIOCKOHAJIEHHS.

Marepianu i Mmerogu. g mocimigpKeHHsa 0pH-
JUYHOI BiIOBITAJIBHOCTI BiliCBKOBOCJIY:KOO0BIIIB 3a
TIOPYIIIeHHA ITPABUJI TOPOKHBOTO PyXy 0YJI0 BUKOPHU-
CTaHO KiJIbKa MeTomoJIoTiuHuX miaxomis. Ilepr 3a Bee,
3iMiICHEHO aHAaJIi3 YMHHOTO 3aKOHOJaBCTBA YKpaTHMU,
AKe PeryJIie BiAIIOBIIAIbHICTE BiliCBKOBOCIIYKOOBI[iB,
sokpema, Korcruryrrito Yipaiau, Komercy Yxpainu mpo
aJMIiHICTPATUBHI IPaBOIIOpYIleHHsa, KpuMiHaIbHOTO
KOJIeKCy YKpPAIHU Ta CHellialbHUX 3aKOHOIaBUNX aKTiB,
II[0 PeTJIaMeHTYIOTh BiliICHKOBY CILy:KOY.

Jociti/izKeHHA BKITIOUAJI0: BUKOPUCTAHHSA TTOPiBHAIb-
HOT'O METOJTY [IJIsI BUABJIEHHS 0COOJIMBOCTEH ITPABOBOTO
peryJIloBaHHA BiMOBIIAIBHOCTI BilICBKOBOCJIY?K00BI[iB
y pisHUX KpaiHax; MEeTOIU TEOPETUIHOI0 y3araabHeHHA
Ta rPYILyBAHHA VI XapPAKTePUCTUKN CKJIAIOBUX JOCITi-
JUKeHHA I0PUOUYHOI BiJIIOBITAJIBHOCTI BiliCbKOBOCIY K-
OOBITIB 32 MTOPYIIIEHHSA ITPABIII JOPOKHBOTO PYXY; METOI
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CHCTEMHOT0 aHaJTidy OyB 3aCTOCOBAHUI [JIs1 BUBHAYEH-
HA e()eKTUBHOCTI YMHHUX MEXaHIi3MIiB ITPUTATHEHHS
BiICEKOBOCJTY3K00BIIiB /10 BiIIOBIJAJILHOCTI Ta PO3POOKU
PEeKOMEHIAITIH 00 X BAOCKOHAICHHS.

Buxiag ocHOBHOro Marepiaty. Ykpaina ta ykpa-
THCBKUI HAPOM HUHI ITePeKUBAI0Th HETIPOCTI 1, 6e3 cyM-
HiBy, BupimaJibHi yacu. lle 3ymoBIIeHO 30BHINIHEO0
BIiCBKOBOIO arpeciero, sKa Mae Ha MeTi [I0BaJIeHHA
KOHCTUTYIIHOT'O JIaJLy, IOPYIIEHHA CyBEePEeHITeTy Ta
TEPUTOPIAJBHOI I[ITIICHOCTI HAIIIOI IEPIKaBU, a TAKOK
BHUIIEHHA YKPATHCHKOT0 HAPOIY AK OKPEMOTO eTHOCY,
pasoM i3 3a60POHOI0 10T0 6AraTOBIKOBOI iCTOPIi, KYyJIb-
TYypU, MOBU Ta TPAAUITIH. ¥ IILOMY KOHTEKCTI 0COOJIMBO
BaXJIMBO PO3IJIAHYTH IIUTAHHA IIOPYIIEHHA IIPaBUJI
IIOPOKHBOTO PYXY BiHICBKOBOCIIYKOOBI[AMU, AKI € OMHUMU
3 KJIIOUOBUX 3aXVCHUKIB JeprkaBHOTO cyBepeHiTeTy. He-
BUKOHAHHA BiICBKOBUMM 000B’A3KIB II[00 JOTPUMAHHA
IIJIP He siuiite CTABUTH ITijT 3aTPO3Y KUTTA 1 3MOPOB’S
TPOMaJsH, ajie U MmipuBae 3arajibHU TOPAIOK Ta 6e3-
meKy B ymoBax Bitiau [1, ¢. 92]. Tomy, Ha TUTi 30BHINTHBOL
arpecii, HaIBBUYATHO BAYKJINBO 320€3MeYNTU CyBOPUA
KOHTPOJIb 34 TOTPUMAHHAM IIPABUII JIOPOKHBOTO PYXY
cepeqt BINCHKOBOCIY:KOO0BIIB, BITPOBAIUTH e(PeKTUBHI
MeXaHi3MHU BiJITIOBIAJILHOCTI 3a iX MOPYIIEeHHs, abu
36eperTy BHYTPIIIIHIO CTA0LILHICTD Ta 6e31eKy qep:KaBu.

3arasiom y crarti 17 Koucruryriii Yxpainu 3asua-
YeHO, 1[0 3aXUCT CYBEPEHITETY 1 TePUTOPIaIBbHOI IIiJjTic-
HOCTI [ieps:KaBH, a TAKOK 3a0e3I1eueHHA i1 eKOHOMIUHOI
Ta iH(pOopPMAITiiiHOI 6e3IIeKn € OCHOBHUMU (DYHKITIAMU
Iep:kaBy 1 0608’ A3KOM BCIX IpoMafAaH Ykpaiuu [2]. 3a-
KoHM YEkpainu «[Ipo BificbKOBUIT 000B’A30K 1 BIICBHKO-
By cay:x0y», «I[Ipo 36poiiai Cum Yrpainu» ta «[Ipo
000poHy YKpaiHV» BU3HAYAIOTH BIHICHKOBY CJIYKOY AK
0COOJTMBUIT BUJ] IEPIKABHOI CIIy?KOU, AKA BKITIOUAE ITPO-
(ecitiny misyTbHICTE TPOMAIAH YKpPAiHU, 1IHO3EMIIIB Ta
0ci0 0e3 rpoMagAHCTBA, IPUAATHHIX 38 CTAHOM 3I0POB A
1 BiKOM, TTOB’sI3aHY 3 000POHOIO0 KpaiHu, 11 He3aJIe/KHOCTI
Ta TEPUTOPIATBHOI ITLTICHOCTI.

36poiiai Cunu YEpainu € BiticbkoBuUM (hopMyBaH-
HAM, sIKe BirmoBigHo 10 KoHCTUTYII1 BUKOHYE 3aBIaHHA
3 000POHM JIePiKaBH, 3aXUCTY il CyBEPEHITETY, TEPUTOPi-
aJIBHOT ITUJTICHOCTI Ta HeJOTOPKAHHOCTI. STiIHO 3 ITyHK-
ToMm 3 crarTti 24 3akony Ykpainu «[Ipo BificbKoBMI
000B’A30K 1 BIfICBKOBY CJIy?KO0y», BIfiCBKOBOCIYKOO0BIT
BBayKAIOTHCA TAKUMH, II[0: BUKOHYIOTH 000B'A3KM Biii-
CBKOBOI CJIy?K0U, KOJIM BOHU Nepe0yBalTh HA TEPUTOPIL
BIIiICBKOBOI WacTUHU ab0 B 1HIIIOMY MicCIli po60TH IIPO-
TATOM P000YO0T0 (HABYAJIFHOTO) Yacy, BKJIIIOUHO 3 Iepe-
pBaMu, BCTAHOBJIEHUMHU POSHOPAIKOM; HA ILIAXY 10
MicCIiA CITy?K0U a00 3 HBOTO, ITiJT Yac CIIy?KO0BUX ITOI3/I0K;
1034 BIIICHKOBOIO YACTUHOIO, AKIIO I1e BIAIIOBigae IXHIM
cIIyk60BUM 000B’A3KaM ab0 BOHH I1epe0yBaroTh Tam
3a HAKAa30M KOMAaHAWPA; ITiJ] YaC BUKOHAHHSA JIepP:KaB-
HUX 000B’A3KIB, HABITEL AKIIO Il 000B’A3KN He 0B A3aH1
3 BifiCbKOBOIO CJIY?K00}0; Ta ITiJT YaC BUKOHAHHA 000B 513~
KiB 38 YPATYBAHHSA JIOICHKOT0 JKUTTH, OXOPOHU E€PIKAB-
HOI BJIACHOCTI, IIIATPUMAaHHA BiliCbKOBOI IUCIIAILIIHUA
Ta mpaBoropAAKy [3].
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Y KOHTEKCTI MOPYIIEeHDb IIPAaBUJI IOPOKHBOTO PYXY,
BIICEKOBOCJTY?KOO0BIII TAKOK ITiJIATA0TH BiIIIOBIJAILHO-
CTi BTiOHO 3 YHHHUM 3aKOHOOAaBCTBOM Ykpaiunu. Hesa-
JIEKHO BiJT TOTO, YU TTOPYIIIEHHA BiI0yI0CA HA TEPUTOPIl
BIICBKOBOI YaCTUHH, ITiJT Yac CJIY:KO0BOI ITOI3IKU Y1 HA
MLIAXY 0 MicIA CIyK0u1, Taki il po3TJIAgalThCA Ye-
pes IIpu3My BiIIOBITHUX HOPMATUBHO-TIPABOBUX AKTiB.
Ile BrITIOUAE UBLIILHO-TIPABOBY, aAMIHICTPATUBHY Ta
KPUMIHAJILHY BiIIOBIAIBbHICTD, 3aJI€3KHO Bifl TAKKOCTI
1 HACJTIIKIB TTOPYIIIEHHS.

BignosiganasHicTh 32 MOPYIIEHHA TPABUJIT IOPOKHBO-
ro PyXy B YKpaiHi peaidyeThbcs yepe3 HaKJIaqaHHA BiJl-
MOBIJHUX CTATHEHD 3TITHO 3 YUMHHUM 3aKOHOLaBCTBOM.
Ha croroguiniHiii qeHb yKpaiHCbKe 3aKOHOIABCTBO IIe-
penbdauae TpYU OCHOBHI BUAY BiAIOBIIAJIBLHOCTI 32 TaKl
HOPYIIEeHHA: IUBIJIBHO-IIPABOBY, aIMiHICTPATUBHY Ta
KPUMiHAJIBHY BiIITOBIAJIbHICTb.

IMuBisbHO-TTPaBOBA BiAIOBIIAIBHICTH 32 OPYIIIEH-
HSA IPaBUJI JOPOKHBOI0 3aKOHOQABCTBA 3aKpillJieHa
B lluBinpHOMY Kopmekci Ykpainu. IluBinbHO-1IpaBoBa
BIJIOBITAJIBHICTD TIOJIATAE Y BiAIIKOYBAHHI IITKOOH,
3aBIAHOI BUKOPUCTAHHAM TPAHCIIOPTHUX 3aco0iB [4].
IMum HOpMATUBHO-TPABOBUM aKTOM BCTAHOBJIEHA Ma-
TepiaJbHA BiINOBIOAJILHICTH 3a IIKOAY, AKY MOMKYTb
CIIPUYUMHUTHU TPAHCIIOPTHI 3aco6u, [0 BU3HAHI [Ke-
peJjioM IIiIBUIleHOI HeOe3IIeKn.

3aK0HOIaBCTBOM BCTAHOBJIEHO, IO IIIKO/A, 3aBIaHa
JKepeJsioM ITiABUILEHOT HeOe3IeKu, BiIIIIKOq0OBY€EThCA
0c00010, AKA HA BIAIIOBIAHINM IIpaBoBiii mimcTasi (mpa-
BO BJIACHOCTI, 1HIIIE peYoBe MPaBo, JIOTOBIP IMiAPALY,
OPEeHIU TOII0) BOJIOJIiE€ TPAHCIOPTHUM 3ac000M, Mexa-
HI3MOM, IHIINM 06’€KTOM, BUKOPUCTAHHA, 30epiranHa
a60 yTpUMaHHA AKOI'0 CTBOPIOE ITIIBUIIEHY He0OeseKy.
Ocoba, fAKa HeIpaBOMipHO 3aBOJIOMiJIA TPAHCIIOPTHUM
3aco00M, MeXaHi3MOM, 1HIINM 00 €KTOM, 3aBAAJIa KON
MiAJIBHICTIO 1100 HOr0 BUKOPHCTAHHA, 30epirandd abo
yTpUMaHHA, 3000B’A3aHa BIIIIKOMYBATH il Ha 3araib-
HUX ITiJicTaBax. K0 HEIrpaBoMipHOMY 3aBOJIOIIHHIO
1HIII0I0 0CO000 TPAHCIIOPTHUM 32aC000M, MEXaHI3MOM,
IHIIHM 06’€KTOM CIIPUAJIA HeO0aIiCTh 11 BjlacHuKA (BO-
JIOMIJIBIA), IIKOAA, 3aBAaHa MIAJBHICTIO II[OI0 HOTO
BUKOPUCTAHHA, 30epiraHusa abo yTpUMaHHSA, BiIIIKO-
JIOBYETHCA HUMMU.

AnMinicTpaTHBHA BiAOBIZAJIBLHICTS BEKJIIOUAE Ha-
KJIaieHHs mTpadiB Ta IHIUX CAHKITIH HA TTOPYITHUKIB
OPaBWI JOPOXKHBOTO PYXY.

Bigmosigao mo crarti 15 Komekcy Yxpainu mpo
anMiHicTparuBHi mpaonopymenaa (KmAll), somii
TPAHCIIOPTHUX 3aco6iB 36poiinux Cusn Yrpainu, Aki
€ BIMICHKOBOCJIY:KOOBIIAMU CTPOKOBOI CIIy3K61, HECYTH
BIITIOBIAAJIBHICTD 3@ aIMIHICTPATUBHI TPABOIIOPYIIIEH-
HA BIITIOBITHO /10 IUCIUILTIHAPHUX CTATYTIiB. 3a IOpy-
menHA [TpaBut JOPOKHBOTO PyXy TAKUMU BiliCBKOBOC-
JIYKO0BIAMHY ITpadU AK aqMIHICTPATHUBHI CTATHEHHS
He 3aCTOCOBYIOThCA, 0 HUX BUKOPUCTOBYETHCA TIOTIEPE-
mrenHsa. CipaBu Ipo BUNHEHHS TAKUX ITPABOTIOPYIIIEHD
POBIIANATLCA BifickKoBUMU iHcHeKiamu. ITocamosi
0co0u 1HCITeKIIi1 6e3eKH JOPOXKHBOI0 PyXy MOXKYThb Ha-
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KJIa[JaTu aqMiHICTPATUBHI CTATHEHHSA Y BUTJIAMI ITOTIe-
pexeHHs abo TiepeIaBaTu MaTepiaju Ipo IIPaBoIopy-
IIeHHA KoMaHaupaM (HadaJbHUKAM) [JIs1 BUPIIIEHH
OUTaHHA PO BiAIOBIAAIBHICTE 3TiiHO 3 Jluciuiurinap-
HuM crarytoM 36poitaux Cuit Ykpaiuu [6, c. 458].

BificbkoBa iHCIIEKITisA 6e3MeKu JOPOKHBOTO PYyXY
BiiicekoBoi city:xk6u mpaBoropanky y 3opoianx Cu-
Jax YKpaiHu posriIafac CIIpaBy IIPo ITPABOIIOPYIIIeHHA,
BUMHEHI BOMIAMHU BifiCBKOBUX TPAHCIIOPTHUX 3aC001B —
BiICBKOBOCITY?KOOBIAMH, BifiCbKOBO3000OB I3aHUMHU Ta pe-
3epBicTaMH ITif] Yac IIPOXOIKeHHA 300PiB, a TAKOMK IIpa-
miBHuKamMu 30poiaux Cuil YKpaiHu i yac BUKOHAHHA
ciIysx00BUX 060B’s13KiB. Le oxoruIroe paBomopyIeH s,
nependayeHi YacTHHAMMU IIEPIIOI0, YETBEPTOXO 1 II'ATOI0
crarti 121, crarrero 121, yacTuHaMu MEPIIIO0, APYTOFO
i TpeTboto cTaTTi 122, yacTUHOIO mepiIo crarTi 123,
crartamu 124-126, crarrero 132 msoro Komexcy [7].

Bin imeHi BificbK0BOI 1HCIIEKITiT 0€3IeKH JOPOKHBOI0
pyxy BificbkoBoi city:x0u IpaBOHOPAAKY y S0poiHUX
Cuitax Ykpaiuu CIpaBH IIPo afMiHICTPATHUBHI IIpaBo-
THOPYIIEHHA MAlTh IPABO PO3MJIAIATH IIOCAIOBI 000U
miei iHcnekrii. PosrisHyBIm cipasy, mocagoBa ocoba
MOJKe HAKJIACTU aIMiHICTPaTUBHE CTATHEHHA Yy BUTIA/L
monepeqKeHHA abo mepeaaTu MaTepiaan BIAIOBIIHIM
KOMaHaupaMm (HayaJTbHUKaM) JIJIs BUPIIeHHA TUTaHHA
PO BiATIOBiIABHICTD 3rifgHo 3 uciururinapaum cra-
tyrom 36poitaux Cun Ykpainu [8, c. 41].

IIpoToxosiu TIpo HMOPYIIEHHS ITPABUI TOPOKHBOTO
PyXy, BUMHEHi BOJIAMU BiliCbKOBUX TPAHCIIOPTHUX 3a-
C06IB — BilICHKOBOCIIY:KOOBI[AMHU, BiliCBKOBO3000OB A3a-
HUMU Ta pe3epBicTaMu mif yac 300PiB, a TAKOK ITPAaIiB-
Hukamu 30poianx Cus YKpaiHu ITi Yac BUKOHAHHSA
cIyK00BUX 00O0B’SI3KIB, 3a sKI MOXKe OyTH HAKJIa[AeHO
aMiHICTpATUBHE CTATHEHHA Yy BUIVIA/I 11030aBJIEHHSA
IIpaBa KepyBaHHS TPAHCIIOPTHUM 3aC000M, IePeIaloThb-
Cs BIfICBKOBUMU 1HCIIEKTOPAMHU 0€3IIeKU JOPOKHBOTO
pyxy mo cyny [9, c. 142].

KpuMminasnbHa BimoBigaibHICTh HACTAE Y BUIIAIKAX,
KOJIV TTOPYIIIEHHS ITPABUJI IOPOKHBOT0 PYXy ITPU3BO-
OUTH 00 Cepiio3HUX HACIIOKIB, TAKUX AK 3arposa s
JKUTTSA, 3A0POB’A JIIoaei abo rpomaackkoi 6esmexu. Ko-
sKeH BUJI BIIIOBIIAJILHOCTI Mae cBOI crierugidHi IpaBo-
Bl ME€XaHi3MU 1 3aCTOCOBYETHCA 3AJIEIKHO BiJl XapaKTepy
i mxkocti ropymerus [5]. IllTpad a6o BumpasHi po-
6otu, abo apemit, a60 0OMeKeHHA BOJIL 3 I1030aBJICH-
HAM MIpaBa KepyBaHHA TPAHCIIOPTHUM 3acoboM abo
0e3 TAKOTro IMPU3HAYANTHLCA y BUIMIAIKAX, 3a3HAUEH]
B Kpuminansaomy Kopgekci Yipainu:

1. [Topy1ieHHs TpaBuiI 6E3MEKN TOPOXKHBOTO PyXY
abo ekcruryaTallii TPaHCIIOPTY 0cO0aMU, AKI KEPYIOTh
TPAHCIOPTHUMU 3ac00aMU, 110 CIIPUUNHIIO CEPETHBOT
TAYKKOCTI TiIecHe yirkomkeHHA (4. 1 ct. 286).

2. TlopyuieHHA YMHHUX Ha TPAHCIOPTI MPaBWJI,
SAKIIO 1€ CIPUYMHIIIO 3arubesIb JIFoIeii a00 1HII TAKKL
macaigku (ct. 291).

TTos6aBieHHs BoJTi 3 MO36ABIEHHAM ITPaBa KepyBaH-
HA TPAHCOOPTHUMMU 3acobamMu a6o 6e3 TaKoro mpusHa-
YaeThCsa 32 YMOBU:

1. [Topy1eHts mpaBuil 6E3MEKH TOPOMKHBOTO PYXY
abo ekcruryaTallii TpaHCIIOPTY 0co6aMu, AKi KEPYIOTh
TPAHCIIOPTHUME 3ac00aMU, 110 IIPHU3BEJIO 10 3AII0/IIAH-
HA TSYKKOTO TLIECHOT0 YIITKOKEeHHA ab0 cCMepTi moTep-
IiI0r0, a00 MPU3BEJIO A0 3arubesi KiJbKox ocio (u. 2,
3 ct. 286).

2. Iopy1eHHA mpaBuI 6E3MEKU TOPOKHBOTO PYXY
a00 eKcrTyaTarlii TPaHCIopTy 0c00010, AKA Kepye TpaH-
CIIOPTHUM 32C000M y CTaHi aJIKOrOJILHOTO, HAPKOTUYHO-
r0 4M iHIIOr0 CITAHIHHA a00 i BIUIMBOM JIKAPCHKUX
IIperraparis, 0 3HIIKYIOTH yBary Ta IIBUIKICTH Peak-
IMi1, [0 CIIPUYNHUJIIO OTEPITIJIOMY CePeIHbBOT TAKKOCT1
TijtlecHe ymkomixeHHA (12, u. 1 cT. 286).

ITos6asiiennsa Bosi 3 KoH(icKallicro MaiiHa dyu 0e3
Takol MPUBHAUYAETHLCA 34 He3aKOHHE 3aBOJIOTIHHS
TPAHCIIOPTHUM 3aC000M, AKIIO0 BUMHEHI ITOBTOPHO a60
3a TIOTIEPEeTHROI0 3MOBOI0 T'PYIOI0 0Ci0, ab0 moeqHAHI
3 HACHUJILCTBOM, AKe He € HeOe3IIeuHnM JJIA JKUTTA U
3I0POB’A TIOTEPIILIOro, abo 3 IOrPO30I0 3aCTOCYBAHHSA
TaKOT0 HACUJILCTBA, ab0 IMOETHAH]I 3 TPOHUKHEeHHAM
y TIIPUMIIEHHA YU 1HIIE CXOBUIIE, ab0 AKI0 BOHU
3aBOaJIM 3HAYHOI MaTepiaJIbHOI MIKoAW ab0 BUMHEHI
OPTaHi30BaHO0 TPY-TI0I0 200 MTOEqHAH] 3 HACUIBCTBOM,
He0e3IeuHUM [IJIA JKATTA UM 3I0POB’S IIOTEPIILIIOrO,
a00 3 ITOTPO30I0 3aCTOCYBAHHSA TAKOT0 HACUJIBCTBA, 260
AKIO BOHM 3aBIAJIM BEJIMKOI MaTepiajbHOl IIKOAU
(u. 2, 3 cT. 289).

IcHye pszx ocobuBoOCTEIT BiATIOBIAIBHOCTI BifICHKO-
BOCJIY»K00BIIiB 3a mopy1eHHsa [1]P:

1. BiiicbK0OBOCIIY:KOOBIIi, AKI KEPYIOTb TPAHCIOPT-
HuMH 3acobamu 36poitaux Cut Ykpaiuu, HecyTb Bif-
TMOBIJAJIBHICTE 32 aIMiHICTPATUBHI ITPABOMOPYIIIEHHA
3TIiAHO 3 MUCIUILTIHAPHUMU CTATyTaMU.

2. o BiiCBKOBOCIIYK00BIIiB CTPOKOBOI CILYKOM, AKL
KepyoTh TpaHCIOPTHUMHU 3acobamu 30poiaux Cur
YEpaiuu, He 3aCTOCOBYEThCA IITPad AK aMiHICTPATHB-
He cTATHEHHA. [0 HUX 3aCTOCOBYETHCSA TIOTIEPEIFKEHHSA.

3. Bilicbk0BOCITY:K00BIIi, AKI KEPYIOTHh BJIACHUMU
TPAHCIIOPTHUMU 3ac00aMU, HECYTh BiJIMOBIIAJIbHICTE 3a
nopymenHa [I]1P xva 3aranpaux migcrasax [10, c. 428].

Ha 6asi Bumie 3asnauenoi ingopmMarii qoiJIbHo 3a-
YB&UKUTH, IO JIJIA BUPIMIEHHA TPO0JIeMU IOPUINIHOT
BI/IITOBIJATBHOCTI BifiCBKOBOC/TYK0OBIIiB 32 OPYIIIEHHA
TIJ1P meoOximHO: TPOBOJUTY AKTUBHY POOOTY 3 BifICHKO-
BOCJTY?KOOBIIAMH II[O0 ITUTAHDb JOTPUMAHHA TPABUJI
JIOPOKHBOTO PYXY, MiIBUIILYIOUM iXHIO 0013HAHICTD IIPO
BaKJIMBICTD 0€3IIEUHOT0 KePYBaHHA TPAHCIOPTHUMU 3a-
cobamu. Kpim 116010, CJ1ij; BHOCKOHAJINTH 3aKOHOTABCTBO
PO IOPUANYHY BiIIIOBIAAIBHICTE BiliCHKOBOCIIY:KOOBITiB
34 TOPYIIEHHS ITPaBUJI IOPOKHBOTO PYXY, 3a0e3meuyo-
UM YiTKi Ta e(DeKTUBHI ITPAaBOBI MEXaHI3MHU [JIA TPUTAT-
HEeHHA A0 BignosigaieHocTi. OMHOYACHO HOTPIOHO 3Mill-
HUTH KOHTPOJIb 32 JOTPUMAHHAM IIPABUII IOPOKHBOTO
PYXY BiiCBKOBOCJIY?KOOBI|AAMY, BIIPOBAKYIOUMN O1JIBII
JKOPCTKI 3aX0[IM HATVIALY Ta MOHITOPUHTY. BaminBo
TaKO0K 3aIIPOBAIUTH JIi€EBY CHCTEMY ITOKapaHb 3a I10-
PYIIEHHS TPaBUJI JOPOKHBOT0 PYXY cepeq BifiCbKOBOC-
JIy:KOOBIIiB, AKA BKJIFOUATUMeE SK aIMIHICTPATUBHI, TAK
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Tabnuuys 1

Minimizauisa puaukis nopymenusa II/[P BifickKkoBocCIy:KG0BIAMH

Saxin Onmuc

IlepeBaru Hepomnixu

IIpoBenenna axrusHoil | [linBuimernnsa

00i3HAHOCTI | — BHUKEHHA KIJIBKOCTI ITOPYIIIEHb | — BUTPATHU HAa IIPOBEJIEHHA 3a-

po6oT 3  BIHCBHKOBO- | Ip0 BaskIuBicTh Oesmeunoro | [I1P; XO[iB;
CITy:KO0O0BIIAMU KepyBaHHA TPAHCIOPTHUMU |— ITiABUIIEHHA PiBHSA BIIIOBIi- |— MOXJINBA HU3bKA €(DEKTUBHICTH
3acobamu IaJIbHOCTI; ipu hopMaJILHOMY ITiIXO/I1

— BMIIHEHHA JIUCIIUILIIHA

Brockonanenus sakoHo- | 3abe3rieueHHA UITKUX Ta |— fJCHE TA OHO3HAYHE TIIyMaueH- |— CKJIQIHICTh Ta TPUBAJIICTH 3a-

3a gorpumanHaM [IJIP |cTkux B3axomiB HarIAAy Ta

IaBCTBA edekTUBHUX TpaBoBuUX Me-| Hsa HopwM [IJIP; KOHOJIaBYOTO ITPOLIECY;
XaHI3MIB [IJIi TPUTATHEHHA | — CIIPABEeJIMBE Ta IIPOIIOPIIiiiHe | — MOKIINBA HEOOXiAHICTb BHECEH-
110 BIAIOBINAJILHOCTI MOKapaHHA HsA 3MiH [0 IHIITUX HOPMATUBHO-
IIPABOBUX AKTIB
3MilHEeHHA KOHTPOJIIO | BripoBamxeHHA GIJIBII 3KOP- | — CBO€UACHE BUABJIEHHA Ta IIPU- | — BUTPATU HAa MMOCUJIEHHA KOHT-

IIMHEHHA NOPYIIEHb;
MOHITOPHUHTY — CTBOpPEHHA arMochepu HEBil- | — MOXKJIVMBE MOPYIIEHHH IIpaB Ta
BOPOTHOCTI ITOKApPaHHA

poutio;

¢B00O/T BifiCBKOBOC/TYK0O0BIIIB

CUCTEeMHU IIOKapaHb HHUX Ta III/ICIII/IHJ’IiHapHI/IX 3a-

3anpoBa:keHHA OieBoi | BkirtoueHHA afMiHiCTpaTHB- | — BUTPATU HA NMOCUJIEHHA KOHT- | — MOJKJIMBA KOPCTKICTh MOKa-
PpoJIIO;
XO[IiB — MOJKJIMBE IIOPYIIEHHA IIPaB Ta | — HETATUBHUI BIJIUB Ha MO-
¢B00O/I BifICBKOBOC/TY:KOO0BITIB

paHHS;

PaJIbHO-TICUXOJIOTIUHUI CTAH
BiliCbKOBOCJIY?K0O0BIIiB

1 JUCITUILIIHAPHI 3aXO0/IH, 110 CIIPUATHUME 3MEHIITEHHIO
KUTBKOCTI TIPABOITOPYIIIEHb Ta IiIBUIIEHHIO 3aTaJIbHOTO
PiBHA 0e3IeKu Ha JI0porax.

Ha ocHoBI Bullle 3a3HaueHNX PEKOMEH/IAITIH T0IILIb-
HO 3BECTHU y3arajIbHIOIUY TaOJIUII0 00 MiHiMis3arii
pI/IBI/IICiB BUHUKHEHHS IIOPYUICHb IIPaBUJI JOPOXKHBOI'O
PYyXy BiACBKOBOCJIYK00BIiB (Tabsi. 1).

BucHOBKH i mepCIeKTUBH MOJAJIBIINX JOCJIi-
IKeHb. J[0C/TiiKeHHA PUAUYHOI BiITTOBIJAJILHOCTL
BilICBKOBOCTY?K00BITiB 3a mopyireHsa [IJIP mae BaxkuBe
3HAUYEHHA [IUIA 3a6e3reueHHA 0e31eKU JOPOKHBOT0 PYXY
AK y MUPHUMH, TaK 1 y BoeHHUN uac. Pesysibratu 1imx
IIOCJTIIPKEeHb MOYKYTh Oy TH BUKOPUCTAHI JJIsI PO3POOKU
61s1bII e(DEKTUBHUX 3aXOMiB II0/I0 3aII00IraHHA IOPY-

meHHAM [1J]P BiificbKOBOCIIYK00BIAMU, a TAKOK OJIA
VIOCKOHAJIEHHA 3aKOHOAABCTBA PO IOPUIUYHY BiJITIOBI-
JaJIBHICTD 3a TaKi nopyireHHA. [logaisIn mocimiKeHHA
MOXKYTB 30CePeJUTHCA Ha IIPUYNHAX II0PYILIEHb IIPABUJL
JIOPOYKHBOTO PYXY BiMCBKOBOCJIY?KOOBIIAAMU, a TAKOK Ha
aHaJTi3l 3aCTOCYBAHHSA 3aKOHOJABCTBA IIO/I0 IXHBOI I0PU-
IUYHOI BiATOBITAIBHOCTI. JJoC/TiKeHHA MIXKHAPOTHOTO
JIOCBi[Ty TAK0K OyZle KOPUCHUM [JIs BJIOCKOHAJIEHHSA
CHUCTEMH BIITIOBIIAJILHOCTI B YKpaiui. PegynbraTrom
TaKUX TOCTIIKEeHb MOYKYTb CTATH PEKOMEHIAIIIT {00
MOKpAIlleHHs CHCTEeMH BiIIOBigaIbHOCTI BifiCbKOBOC-
JIy»K00BI[iB 32 MOPYIIEHHSA ITPABUJI IOPOKHBOTO PYXY,
10 CIIPUATHME ITiABUIIEHHI0 e)eKTUBHOCTI Ta cIrpa-
BEJIMBOCTI IILOTO MIPOIIECY.
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MIKXKHAPOJHA OPTAHI3ALIA 1K CTOPOHA
BINCbKOBO-TEXHIYHOIO CNIBPOBITHULITBA

INTERNATIONAL ORGANIZATION AS A PARTY
TO MILITARY-TECHNICAL COOPERATION

AHoTauis. Bctyn. Cb020gHi BifiCbKOBO-TexHiYHe CriBpOBITHULTBO YKPAiHM € TMM MPOLECOM, WO YMOXJIMBIIOE CBOEYAC-
He 3a6e3neyueHHst 36poiiHmux Cun YKpaiHu, a TaKOX HLMX BiViCbKOBUX (OPMYBAHb HEOOXIGHUMM §A1si CTPUMYBAHHS 30POFiHOI
azpecii ToBapamu, SIK-OT Bi¥fiCbKOBO TexHika, boenpunacy, 036poeHHSs, ToBapu MogBiliHO20 BUKOPUCTAHHS Towo. BogHouac
320gaHuil BUG MiXXHAPOGHOI cRiBNpaLi CTUMY/IOE PO3BUTOK 0OOPOHHO-MPOMMCIOBO20 KOMIIEKCY 3ABgsKM CTBOPEHHIO Clijlb-
HUX NIGNPUEMCTB i3 iHO3eMHUMM KOMMAHISMMU, LLO CReLiani3yioTbCa Ha BU20TOBIEHHI 000POHHOI NPOgyKLii Ta HAGaHHI nocaye
i3 0bcy20ByBaHHS Takoi pogykuii. OCTaHHIM Yacom 3acoby MacoBoi iHPopmawlii pACHIOTb MOBIGOMAEHHSIMM PO KOHKPETHI
npuKaagu peanisauii HaBegeHnx BUQiB BifiCbkOBO-TEXHIYHO20 CriBPOBITHULTBA MiX YKPAiHOIO Ta gepxaBamu-napTHepamm
(CLUA, Benvka bpwutanis, ®panuis, HivMeuunHa Towo). OgHAK, gBOCTOPOHHS CRIBAPALS Y Bi¥fiCbKOBO-TEeXHIiuHIi cepi moxe
peanizoByBATUCH JepXaBoio TAKOX | 3 MXKHAPOGHOIO OP2AHI3ALIEID, L0 TAKOX € YYACHMKOM MXXHAPOGHUX 3HOCKH. CAig Big-
MITUTH, LU0 TaKMi BUG CMiBPOBITHULTBA MiXK gep)XaBok0 TA MXKHAPOGHOIO OP2AHI3ALEI0 € BAXXNBUM €leMeHTOM gOTPUMAHHS
Ykpaioto nepegbayeHo20 OCHOBHMM 30KOHOM €BPOMeiiCbKO20 Ta EBPOATIAHTUYHO20 KYpCy gepxxasu. BogHouac peanizauis
TAKMX MiXKHAPOGHUX 3HOCUH Y BifiCbKOBO-TeXHiYHili cepi Moxe 3abe3neyntn gepxxaby HeobXigH1My 060pOHHUMU MaTepiana-
MM Ta TEXHOJI02iIMM, LLO € BKPAii HEOOXigHOIO YMOBOK MigTPUMAHHS 000POHO3GATHOCTI ig 4ac MOBHOMACLUTAOHOI 30pOiiHOI
azpecii. OTxke, 3gilicCHeHHS qOCTIgXKeHHs neBHMUX 0coBAMBOCTe peanizauii BificbkOBO-TEXHIYHO20 CriBPODITHULTBA MiX YKpa-
[HOIO TA geaKUMm MKHAPOGHUMM OP2aHI3ALIAMM € BAX/INBUM €eMeHTOM PO3BUTKY HALIOHA/bHOI NPABOBOI QOKTPUHM HA
Cy4acHoOMy eTari PO3BUTKY gepyKasu.

MeTa. MeToto goCnigeHHs € BUOKPEMAEHHS TA GOCTIgXKeHHS HanmpsMIB BilfiCbKOBO-TeXHiYHO20 CriBpOOITHULTBA YKpaiHu
3 MiXHAPOGHUMM OP2aHI3aLiIMM, A TAKOX BU3HAYeHHS IX XapakTepHux ocobmBoCTell Ta gesikux 0cobmMBOCTell NpaBoBo20
Bpe2yIOBAHHSA TAKOI CMiBAPALi B YKPAIHi.

Marepianm i metogu. Martepianamm gocnigxxkeHHs €: 1) HayKOBi qOCAIgXKeHHs YKPAiHCbKMX BYEHUX-TIPABHMKIB, 0 TAKOX HA-
YKOBLIB, LU0 BUCBITAIOBAM OKPeMi acnekTy BiliCbKOBO-TEXHIYHO20 CriBPODITHULTBA, 30Kpema BilicbKOBO-TeXHIYHO20 CRiBpObIT-
HULTBA YKPAiHW 3 gesaknMu MiXKHOPOGHUMM OP2aHi3auisiMu; 2) HALiOHAbHI HOPMATMBHO-NPABOBI AKTH, WO Bpe2y/IbOBYIOTb
OKpemi acnexkTu peanizauii BificbKOBO-TexXHiYHO20 criBpobITHNYTBA; 3) gBO- Ta 6A2ATOCTOPOHHI MiXXHAPOGHI JOMOBAEHOCTI,
L0 gOTHYHI gO MUTAHb MKHAPOGHUX MOCTAYAHb TOBAPIB BiMICbKOBOR0 MPU3HAYEHHS Ta MOgBIMHO20 BMKOPUCTAHHA. [Tig Yac
HAMWUCAHHA HAyKOBOI CTATTi BUKOPUCTOBYBAINCH TAKI 3020/1bHOHAYKOBI MeTOgu: 1) MeTog aHAAI3Y (BU3HAYEHHS OKpemux Ha-
npsIMIB BiliCbKOBO-TeXHIYHO20 CRIBPOBITHULTBA YKPAiHM 3 MiXKHAPOGHUMM OP2AHI3ALiSIMU, BUOKPEMIEHHS OKPEMMX MOIOKEHb
HALOHA/IbHMX MPABOBMX AKTIB,  TAKOX MDKHAPOGHMUX OMOB/IEHOCTeN); 2) MeTog CHTe3Y (y3a2a/ibHeHHS OTPUMAHMX aHUX
Ta pOPMYBAHHS Pe3y/bTATIB HAYKOBO20 JOCNIgXKEHHS).
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Pe3ynbTati. B HAyKOBIN CTATTi pO32ASHYTO CYTHICTb BiliCbKOBO-TEXHIYHO20 CMiBPOOITHULTBA gep)aBy 3 MiXKHAPOGHOIO
opaaxisauiern. Ha npuknagi cnisnpaui Ykpainm 3 geskumu Takumm opaanisauiamm (OOH, OBCE, HATO Ta €sponeiicbkuii
Co103) BMOKpeM/ieHO 20/10BHI HaMpsMu Takoi cniBnpawi, a came: iHpopmauisiHnii 06MiH, cniBpobiTHULTBO y cepi MixKHAPOg-
HUX nepegay 030pOeHb, BifICbKOBOI TeXHikM, TOBAPIB NOGBIHO20 BUKOPUCTAHHS, 0 TAKOX MPOBEGEeHHS CMiIbHUX HayKOBO-
TexXHIYHNUX gocaigxeHb Ta 0OMiH TeXHON02IAMN. BU3HayeHi xapakTepHi 0cobAMBOCTI peanisavlii OCHOBHUX HAMpAMIB TaKux
3HOCMH YKPaiHW i3 3a3HAYeHUMM MKHAPOGHUMM OP2aHI3aLisMu, AK-OT BU3HAYEHi Op2aHM gepyKaBHOI Baagu YKpaiHi, 1o
YMOBHOBAXeEHI 3giiicHIoBaTH iHPOPMaLiiHui 0OMiH Y Mexax gocmigyKyBaHUX MiXXHAPOGHUX 3HOCMH, BCTAHOBEHO CYTHICTb
TakKo20 iHPopmawiiHo20 0bMiHYy, 0XapaKTepu30BaHi gesiki 0COONMBOCTI HALIOHANIbLHOR0 MPABOBO20 Pe2yOBAHHS MOPSGKY
npoBegeHHsa 3aKyniBesib TOBAPIB BiFICbKOBORO NPU3HAYEHHS Ta TOBAPIB NOGBIiFiHO20 BUKOPUCTAHHSA Yepe3 OKpemy MiXXHapog-
HY Op2aHi3awiio ToLLO.

IMepcriekTusn. [loganblui gocaigxeHHs y 3aNPONOHOBAHINA cdepi BApTo crpsiMyBATH HA BUBYEHHS! 0COOMBOCTEN HALiO-
HA/IbHO20 MPABOBO20 peytoBAHHSA peanizauii npouegypu 0OMiHy TeXHON02iIMU (K BiliCbKOBUMM, TAK | TEXHOM02iIMU MOQBIli-
HO20 BUKOPUCTAHHS) MiXK YKPAiHOIO Ta TakuMu MixkHapogHumm 6e3nekoBumMu opeaHisavismm sk HATO Ta €eponericbkmii Coto3.
BkazaHmii HanpsiM noganbLUMX goCaigxKeHb € GOBOJI AKTYAIbHAM, Agxe PO3BUTOK TAKO20 THIy 3HOCMH 0COONNBO iHTeHCHiKy-
BABCA BXXe Mic/1s1 TOBHOMACLUTAOHO20 BTOP2HEeHHS B YKpaiHy y 2022 poi.

KnoyoBi cnoBa: BiificbkoBO-TexHiuHe cniBpobIiTHULTBO, iHTe2pauis, cniBpoOITHMLTBO, MiXXHAPOGHI opaaHizauii, agmiHicTpa-
TMBHe rpaso.

Summary. Introduction. Today, Ukraine’s military-technical cooperation is a process that makes it possible to provide the
Armed Forces of Ukraine and other military formations with the goods necessary to deter armed aggression, such as military
equipment, ammunition, weapons, dual-use goods, etc. At the same time, this type of international cooperation stimulates the
development of the defense industry through the creation of joint ventures with foreign companies specializing in the manu-
facture of defense products and the provision of services for the maintenance of such products. Recently, the media have been
full of reports on specific examples of the implementation of these types of military-technical cooperation between Ukraine
and partner countries (the United States, the United Kingdom, France, Germany, etc.). However, bilateral cooperation in the
military-technical sphere can also be implemented by a state with an international organization that is also a party to inter-
national relations. It should be noted that this type of cooperation between the state and an international organization is an
important element of Ukraine’s adherence to the European and Euro-Atlantic course of the state, as envisaged by the Basic
Law. At the same time, the implementation of such international relations in the military-technical sphere can provide the state
with the necessary defense materials and technologies, which is essential for maintaining defense capabilities during a full-
scale armed aggression. Therefore, a study of certain peculiarities of implementation of military-technical cooperation between
the State and an international organization is an important element of the development of the national legal doctrine at the
current stage of development of the State.

Purpose. The purpose of the study is to identify and study the areas of military-technical cooperation between Ukraine and
international organizations, and also to determine their characteristic features and peculiarities of legal regulation of such
cooperation in Ukraine.

Materials and methods. The research materials are: 1) scientific research by Ukrainian legal scholars, as well as scholars who
have covered certain aspects of military-technical cooperation, in particular, military-technical cooperation between Ukraine
and some international organizations; 2) national legal acts regulating certain aspects of military-technical cooperation; 3) bi-
lateral and multilateral international agreements related to international supplies of military and dual-use goods. In writing the
scientific article, the following general scientific methods were used: 1) the method of analysis (determination of certain areas
of military-technical cooperation between Ukraine and an international organization, highlighting certain provisions of national
legal acts and international agreements); 2) the method of synthesis (generalization of the data obtained and formation of the
results of scientific research).

Results. The essence of military-technical cooperation between a state and an international organization is considered in
the article. On the example of Ukraine’s cooperation with some of these organizations (UN, OSCE, NATO and the European
Union), the author highlights the main areas of such cooperation, namely: information exchange, cooperation in the field of
international transfers of arms, military equipment, dual-use goods, as well as joint scientific and technical research and tech-
nology exchange. The author identifies the specific features of implementation of such areas of Ukraine’s relations with these
international organizations, namely, the Ukrainian public authorities authorized to carry out information exchange within the
framework of the international relations under study, and also identifies the essence of such information exchange, and char-
acterizes some specific features of national legal regulation of the procedure for procurement of military and dual-use goods
through a separate international organization, etc.

Discussion. Further research in this area should focus on the peculiarities of national legal regulation of the implementation
of the technology exchange procedure (both military and dual-use technologies) between Ukraine and international security
organizations such as NATO and the European Union. This area of further research is quite relevant, as the development of this
type of relationship has particularly intensified after the full-scale invasion of Ukraine in 2022.

Key words: military-technical cooperation, integration, cooperation, international organizations, administrative law.
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HOCTaHOBRa npo6iemu. CboroaHi BificbKOBO-
TeXHIYHE CHiBPOOITHUITBO YKpPATHU € TUM IIPO-
IecoM, 1[0 YMOIKJIUBJIIOE€ CBoeUacHe 3abe3neueHHs
3opoitanx Cuir Ykpainu, a TakoK 1HIINX BiCHKOBUX
(hopMyBaHb HEOOXITHUMU [JISI CTPUMYBAHHS 30POMHOT
arpecii ToBapaMu, IK-OT BilfiCbKOBA TeXHIKa, 00empu-
rmacu, 030pO€HHA, TOBAPHU ITOIBIHOT0 BUKOPUCTAHHSA
To1t10. Bogrouac sraganuii B MisKHAPOIHOI CITIBIIPALT
CTUMYJTIOE POSBUTOK 060POHHO-IIPOMUCIIOBOTO KOMII-
JIEKCY 3aBJAKN CTBOPEHHIO CHIIBHUX ITIIPUEMCTB 13
1HO3eMHUMU KOMITAHIAMU, 10 CIIEI[1aJIi3yI0ThCA Ha
BUTOTOBJIEHHI 000POHHOT ITPOYKITii Ta HaJaHHI ITOCIIyT
i3 o6cIyroByBauHHA Takol mpoaykiii. OcraHHiM yacom
3aco0K MacoBoil iH(opMAaIlil pACHIIOTE IIOBIIOMJIEHHAMU
PO KOHKPETHI MPUKJIAMY peaisalil HaBeqeHUX BU/IiB
BIICbKOBO-TE€XHIUHOI'0 CITIBPOOITHUIITBA MK YKPAITHOIO
Ta nepsxaBamu-napraepamu (CIIIA, Benuka Bpuranis,
Dpaniiia, HimeuunHa Torio).

Onxuak, IBOCTOPOHHS CHIBIIPAI[d y BiHfCHKOBO-
TeXHIUHIN chepi MoKe peasizoByBATUCA [IePIKABOIO
TAKOK 1 3 MIKHAPOLHOI0 OpraHisalli€io, 10 TaKokK €
YUYACHUKOM MiKHapogHuX 3HOocuH. Cirijg BigMITUTH,
110 TaKWii BUJ CIIIBPOOITHUIITBA MIiK JEepP:KaBOK Ta
MIKHAPOOHOI OPTraHi3alli€lo € BAXK/JINBUM €JIeMEeHTOM
OOTPUMAaHHA YKpaiHowo mnepegdauenoro OcHOBHUM
3aKOHOM €BPOMEMCHKOT0 Ta €BPOATIAHTUIHOTO KYPCY
mep:xkaBu. BogHouac peastisaliid TaKUX MIKHAPOTHUX
BHOCHH y BIfICBKOBO-TEeXHIUHI chepi Moske 3a6e3reun-
THU JIEP:KaBy HEOOXITHUMU 000POHHUMU MarepiajiaMmu
Ta TEXHOJIOTIAMU, 1[0 € BKPai HEOOXIJHO YMOBOIO ITifT-
TPUMAaHHA 000POHO3IATHOCTI ITi/T Yac MOBHOMACIITA0-
HOI 30poiiHoi arpecii. OTxe, 3MiICHEHHA NOCIIi I KEeHESA
MEeBHUX 0COOJIMBOCTEN peastidallii BiliCbKOBO-TEXHIUHOI0
CITIBPOOITHUIITBA MK YKPAIHOI Ta HeAKUMHU MIKHA-
POOHUME OPTaHI3aIAMU € BAKINBUM €JIeMEHTOM PO3-
BUTKY HAI[IOHAJILHOI IIPABOBOI JJOKTPUHU HA CyYACHOMY
eTari po3BUTKY JEPKaBU.

Anajtiz ocTaHHIX DOCTIIKEeHb i mMyOIiKali.
Caiif HayKOBUII iHTEpeC HA MTUTAHHAX JOCTIIIKEeHHA
BIMICBKOBO-TEXHIUHOI'0 CITIBPOOITHUIITBA YKpPAIHU 30Ce-
pemxyBau gociigaukn Berma B., llemaes B., Codpo-
uoB O., Pagos /1. [1; 2]. JesAxki ocobsimBoCTi cITiBIIparii
¥y BIfICBKOBO-TeXHIUHIH cepi Mk YKPAIHO0 Ta JeAKAMU
MIKHAPOJHUMU OPraHi3aliAMU JOCTIKYBAIU BUEHI
ITonko C., Xanuin I. Ta Yexoscska M. [3; 4; 5]. Bogno-
Yac OKpeMi MUTaHHA MIKHAPOJHOTO CITiBPOOITHUIITBA
YEpaiHu 3 €eBpoaTIaHTUIHUMU 0e3ITeKOBUMU CTPYKTY-
pamu BuBuasu ['yocekuii B., Jlinkesuu C., Bypmosak B.
Ta Mopos I. [6; 7; 8]. IIpari sramanux BUeHNX, a TAKOK
OCTaHHI 3MO0YTKM YKPATHCHKUX BUEHUX-ITPABHUKIB, 110
IIPOBAIUIIN CBOI JOCITIKEHHSA ¥ chepax aaqMiHiCTpATHB-
Horo Ta BitickkoBoro mpasa (Koponaruik 1., Xpucturnuen-
ko H., lomiua 1., ITerxos C.) [9; 10], mocTamu HaykoBUM
AT PYHHTAM JJIA TTOTAJTBINOT JOCITITHUIIBKOT PO3POOKH
OKPECJIEHOT0 TeMOI0 CTATTI HATIPAMY HAYKOBOI PO3BIIK.

MerToI10 CcTaTTi € BUOKPEMJIEHHS Ta JOCITIFKeHHS Ha-
MIPAMIB BifiCBKOBO-TEXHIYHOT'O CITIBPOOITHUIITBA YKpATHU
3 MIKHAPOIHUMU OPTraHIi3aIliaAMU, a TAKOK BU3HAUEHHA
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ix XapaKTepHUX 0COOITMBOCTEN Ta JEAKUX 0COOJIMBOCTEH
PABOBOTO BPETYJIIOBAHHA TAKOl CIiBOpAIll B YKpaiHi.

Marepiaau i MmeTomu. MarepiamaMu JocC/TiaKeH-
HA €: 1) HayKOBI MOCTIPKeHHA YKPATHChKUX BUEHUX-
MPABHUKIB, & TAKOK HAYKOBIIIB, 1110 BUCBIT/TIOBAJIN OK-
peMi aceKTH BifiCbKOBO-TEXHIUHOI'0 CIIIBPOOITHUIITBA,
30KpeMa BiliCbKOBO-TEXHIUHOTO CITIBPOOITHUIITBA YKpai-
HU 3 JeAKUMU MIKHAPOOHUMI OPTraHisaIiamMu; 2) Halri-
OHAJIbHI HOPMAaTUBHO-IIPABOBI aKTH, 1110 BPETYJILOBYIOTH
OKpeMi acCIIeKTH peasIisallii BificbKOBO-TEXHIUHOTO CITiB-
pobiTHHUIITBA; 3) IBO- Ta 6AaraTOCTOPOHHI MIXKHAPOTHI
OMOBJIEHOCTI, II[0 JOTUYHI 10 IUTAHb MIKHAPOTHUIX
mocTavyaHb TOBAPiB BiliChKOBOTO MPU3HAUEHHSA Ta I10-
IBITHOTO BUKOPUCTAHHS.

Ilix vac HanucaHHA HAyKOBOI CTATTi BUKOPUCTO-
ByBaJIMCh TaKi 3araJbHOHAYKOBI MeTodu: 1) meTo[
aHaTi3y (BU3HAUYEHHA OKPEMUX HAIPAMIB BiiCHKOBO-
TEeXHIYHOTO CIiBPOOITHUIITBA YKpPATHU 3 MiXKHAPOTHU-
MU OpraHi3alliiMu, BUOKPEMJIEHHS OKPEMUX IT0JIOKEHD
HaIllOHAJIbHUX IPABOBUX AKTIB, 8 TAKOMXK MIiKHAPO/I-
HUX JIOMOBJIEHOCTEI1); 2) MeTo cuHTe3y (y3araJbHEeHHA
OTPUMAaHUX JaHUX Ta (POPMYBaHHA Pe3yJIbTaTiB HAY-
KOBOI'0 JOCJIIIXKeHHS).

Buxkiag ocHoBHOro Marepiasy. ¥ ony6iikosa-
Hilt AnasmiTuuHii qonosiai HationamsHoro iHCTUTYTY
cTpaTeriyHuX JOCIIIIKEeHb 10 mo3aueprosoro Ilociaanusa
IIpesunenra Yipainu mo Bepxosraoi Pagu Yrpaiau «I1po
BHYTPIIIIHE TA 30BHIIITHE CTAHOBUINE YKpPAIHU y cepi
HaIlOHAJILHOI Oe3rieku» Big 2014 poky BKa3yeThCA HA
TMOCWJIEHHS 3HAUEHHSA BiMICBKOBO-TEXHIYHOT'O CITIBPOOiT-
HUIITBA 3 1HIINMU JIeP:KaBaMU BHACJIIOK PO3II0YaTol
30poiiHOi arpecii ipotu Ykpaiunu [11, c. 41].

CrorogHi oueBUAHUM € TOM (PAKT, IO BiKe IIOBHO-
MaciTabHe BTOPTHEHHA B YEpPaiHy € BaroMmoro miacra-
BOIO PO3IVIALATH BiliChKOBO-TE€XHIUHE CIIIBPOOITHUIITBO
AK YU He HAWBAKJIMBIIINHA eJIEMEHT 30BHIIITHIX 3HOCUH
YKpaiHu Ha Cy4acHOMY iCTOPMYHOMY €Tami PO3BUTKY
nep:xaBu. JlocTyn g0 cydacHUX 060POHHUX TEXHOJIO-
Triil, po3po0JIeHNX Y JIeplKaBax-IiapTHepax, IaTHI Ta
0e30TJIaTHI TTI0CTABKY 030POEHD 3 KpaiH €BPOaT/IaHTUY-
HOT0 PETioHYy, YTBOPEHHA CITIJIBHUX HiAIIPUEMCTB y 060-
POHHII cepi CIILHO 3 1IHO3eMHUMHI KOMIIAHIAMI —
0Ch JIWIIIE EKIJTbKA MIPOABIB MIKHAPOIHOI CITiBIpAIli
y BifiCbKOBO-TeXHIUHIH cepi, 1110 CYTTEBO TTOCUIIOIOThH
000POHHUI IMOTEHITIAJI IePKABH.

Y 11bOMY 3B’S3KY CJIYIITHOIO 3MAETHCA Te3a TOCJIiI-
HukiB Bermu B. M., IllemaeBa B.M. ta Pagosa 1.1,
Akl y HaykoBi# crarTi «HoBi HanpAMu BifiCbKOBO-
TeXHIUHOTO0 cIriBpobiTHuIrTBa YKpaina-CIIIA» sasuaua-
Ju, 1m10: «BilicbKOBO-TeXHIUHE CIiBPOOITHUIITBO YKpaiHU
3 iHIMMMY KpaiHAMH CTae BU3HAYAILHUM (PaKTOPOM
3a0esIleueHHs HAI[IOHAJILHOI 6e3meKku 1 000poHU JIep-
JKaBHU, 30KpeMa B MOJIITUYHIN, BOEHHINA Ta €KOHOMIU-
Hiit cepax. Ie mposBIIseTHCA 32 TAKUMU HATIPAMAaMH,
AK-0T ocHalneHHa 30poinux Cu Ykpainu (3CY) Ta
IHIINX CKJIAI0BUX CHJI 000POHU, peasIi3alfia IpPoeKTiB
BUPOOHHUIITBA 030POeHHA Ta BilicbKoBol TexHiku (OBT)
Ta eKCIIOPTY YKPAIHCHKOro 036poeHHsA» [2].
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o peui, BUOKpeMJieHI HAYKOBIAMU HATIPAMU
BIMCBKOBO-TEXHIUHOI CITIBIIPAIll 3 1HO3EMHUMU JIepsKa-
BaMH IIJIKOM CIIIBBITHOCATBHCA 13 IIPIOPUTETHUMU eJIe-
MEeHTaMU TaKuX 3HOCHUH, 1110 HABEeH1 y BUIEe3raIaHii
AnastiTruHI# T0TOBII, a came: «30iIbIIeHH IMITOPTY
030pOEHD 3 IHINNX [IeP:KaB; (PoPMyBaHHA HOBUX KOOIIE-
pamiinux 3B’'A3KIiB [JIA YKPATHCHKUX BUPOOHUKIB 03-
OpoeHb; 30epeskeHHa MOKIIMBoCTelH yrpaiucsroro OITK
BUKOHYBaTU €KCIIOPTHI KOHTpakTw» [11, c. 41].

Bouesunp, 110 Taki HaIpAMH BiliCBKOBO-TEXHIUHOI'0
CITiBpOOITHUIITBA BUSHAYAKOTHCSA IIPIOPUTETHUMU B YMO-
Bax 30pOHHOTO KOH(JIIKTY, apKe iX 6e3rmocepeqHs pea-
JI13AITiA IIPHUHOCUTD HEOOXITHI JeprKaBl S3MCKH: OCHAIIeH-
HA 36poiianx Cuir Ta iHmMUX BifiCbKOBUX (hOpMyBaHb
TOBapaMH BiMCHKOBOI0 MPU3HAYEHHS, HAJIATOMKEeHHA
CITLJTLHOr0 BUPOOHUIITBA TAKUX TOBAPIB, a TAKOXK PO3-
BUTOK 000POHHO-ITPOMUCJIOBOTO KOMILJIEKCY YKpaiHU.
OpHak BApTO HATOJIOCUTH, 1[0 ITPOABU TAKOI MIMKHAPOI-
HOI CITIBIIpAIli He BApTO 00MeKyBaTH BUKJIIOUHO HaBee-
HuMU ejieMeHTamu. Tak, y Pimmenni Pagu Hamionas s-
Hol Oeamexu i o0oponu Ykpaiuu «IIpo mpoekt 3akoHy
Vkpainu «IIpo BificbKOBO-TeXHIUHE CITIBPOOITHUIITBO
3 IHO3eMHUMU Aeps:kaBaMu» Bix 27 6epesusa 2009 poky
BKa3yETbCSA, 1110 /I0 TPOSABIB BiliCbKOBO-TEXHIYHOTO CITiB-
POOITHUIITBA HAJIEKATh TAKOK, HAIIPUKJIA, SHAIEHHS
(yTmisariiss) ToBapiB BifiCBKOBOTO MTPU3HAYEHHSA, X MO-
IepHisaIisa, peMoHT oo [12].

IlikaBuM BHOaeThcsa TOUW (AKT, 1[0 TPUINCAMU
3raJlaHoro HOPMaTUBHO-IIPABOBOT0 aKTy BiliCHKOBO-
TeXHIUHe CITIBPOOITHUIITBO BU3HAUAETHCA caMe AK
CKJIa[I0Ba 30BHIITHBOIIOIITUYHOI JiAJILHOCTI YKPaiHU.
Brazanum 1mosiockeHHAM KOHCTATYETbCA HEeOOXiTHICTD
OLJIBII IIUPIIOr0 COPUMHATTA MIXKHAPOLHOI CITiBIIpAIL
y BiliCbKOBO-TEXHIUHIH cpepi, aHIK POSYMIHHA OKPEMUX
HaMNpPAMIB TAKOT0 CHiBPOOITHUIITBA CYTO SK MPOSABIB
30BHIITHBOEKOHOMIUHOI TisAJIBHOCTI mep:kaBu. Taka
Tesa [Iae IMACTABU BBAXKATHU, 1[0 IIOPSAI 13 OTPUMAaAHHAM
BHUIIe3raJaHnuX BUTLM, OOHHUM i3 3aBIaHb BiliCHKOBO-
TEeXHIYHOTO CHiBPOOITHUIITBA JIA OyIb-AKOI JepsKaBu
€ TOCATHEHHA TIeBHUX IiJIeli Y 30BHIIIHI MOJTITHIII.

HiticHo, Hepigkumu OyJii BUNAAKU, KOJIU MMOiOHE
CITIBPOOITHHUIITBO MK [Iep:KaBaMU 3aJI€KaJI0 Bil 30B-
HINTHBOIIOIITUYHEIX ITiJ1elt omguiel 3i cropin. Hampukitas,
y 1967 porti ypamom Ppamiiii 6yJ10 BBEIeHO eM0apro Ha
mocTavyaHHsA 10 Ispaiinio 030poeHHs, 30kpeMa 50 JIiTakis,
1110 BiKe OyJ1u oTuTaueHi mokymieM. Take pillleHHA yPsLy
3ra/IaHol IEPIKABH, 110 OyJia TOJIOBHUM ITOCTAYAJIBHUKOM
030poenHsa o Ispaimto nporsarom 1950-x Ta y nepiriii
mosioBuHI 1960-X POKIB, ITOB’A3YIOTH i3 ITOCTYIIOBUM Ha-
JIATO[;KEHHAM CTOCYHKIB 13 apa0ChbKMMU KpaiHaAMU ITiCJIsA
oopaunda [lapis ge INosutia npesumenTom Ppantii [13].

3BICHO, TAKWI IPUHITHAII, III0 TI0JIATAE Y HEOOXITHOCTI
JIOTPUMAHHSA 30BHIITHLOIIOJIITUYHUX 1HTEPECIB AEPIKABU
mij uac peaJtidarrii BiliCbKOBO-TEXHIUHOTO CITIBPOGiT-
HUIITBA, Ma€ IIONIMPIOBATHICH TAKOMXK 1 Ha BIIIIOBIIHI
IIpoIiecH B YKpaiHi. ¥ 1bOMY 3B’S3Ky BAPTO 3rajiaTH, II10
y ayHkTi 4 CTpaTterii 30BHIIITHBOIIOITUYHOT JiATBHOCTI
Vrpaiuuy, 1o 3arBepmirerHa Yrkasom IIpesunenTa Yipai-

uu Big 26 ceprusa 2021 poky Ne 448/2021 BrazaHo, 1110:
«30BHIITHLOTOJTITUYHI 3yCHJLJIA Oy/e CIIPAMOBAHO Ha
POBBUTOK BiJHOCUH CTPATETIYHOT0 XapaKTepy 3 KJTIo-
YOBUMMU MMapTHEPAMU Ha MIXKHAPOIHIN apeHi, iepeny-
cim 3 €C, HATO ra ixHiMu gep:xaBaMu — YJIEHAMHU,
3MifiCHEHHA B3a€MOBUTIIHOIO CIIIBPOOITHUIITBA 3 1H-
MINMHU JIePyKaBaMu Ta MIXKHAPOJHUMU OPraHi3aIiaMm»
[14]. Came ToMy 1 MisKHApPOIHA CITiBIIPAIlA Y BifICBKOBO-
TeXHIUHIH cdepi MOBUHHA BUOYIOBYBATUCA TIePeIyCimM
13 3raJaHUMHU TTONEPETHB0 MIKYPATJOBUMY OpraHisarii-
AMH, a TAKOXK IX Iep:KaBaMU-uJIeHaAMMU.

Caip BigMmiTuTH, 10 peajisalisg BiliCbKOBO-
TEeXHIUHOTO CIIIBPOOITHHUIITBA YKPAIHU 3 OKPEMOIO
1HO3E€MHOIO [eP:KaBOI0 € OLJIBII JTOC/TII;KeHUM Ta per-
JIAMEHTOBAHUM IIPOIiecoM. 3a3BUUai Taki 30BHIIIHI
3HOCUHU MK KpaiHAMU BPETYJILOBYIOThCS JTBOCTOPOHHI-
MU MIKHAPOOHUMHU Joroopamu. Hampukiaza, YTomom0
MK YpamoMm YEpainu i Ypanom AsepOaiimKaHCbKol
Pecmy6miku po BifiCbKOBO-TEXHIUHE CITIBPOOITHUIITBO
periaMeHTOBaHI [IefAKI BayKJIMBI aclleKTH TaKol B3ae-
MOl TBOX KpaiH: 3a00poHAa Meperrpogaky mocrasJiie-
HUX y MeKax Takol CITiBIIpaIli ToBapiB, 30008’ A3aHHS
nBox Cropiu 36epiraTu meBHY 1H(OPMAIIi0 Y TAEMHUIT],
HeOOXiTHICTh CIIPUAHHA Y peasiisallil JBOCTOPOHHBOTO
criBpobiTHHIITBA TOIIO0 [15].

BopgHouac BificbK0BO-TeXHIUHE CITIBPOOITHUIITBO AEP-
JKaBH caMe 3 MIXKHAPOIHOI0 OPraHisallieio Mae IIeBHi 0Co-
OJIMBOCTI, IO [IEII0 BiApi3Hse IIOPAOOK peasisarii Takol
CITIBIIpAIll BijJ BiAIIOBIMHMX 3HOCHH Ha PiBHI ABOX Kpa-
iu. IlomrepeTHBO BapTO 3ayBaXKUTHU, 1[0 HA BiAMIHY Bif
TMOIUPEHUX Ta BIJOMUX IIPOABIB BifICHKOBO-TEXHIUHOL
CITIBITpAIll MK Aep:kaBaMu (KOHTPAKTH HA 3aKYITiBITIO
030pO€HbB, BifiCLKOBO-TEXHIUHA JOTIOMOTA, YTBOPEHHA
CITUTHHUX 000POHHUX ITIIIPUEMCTBA TOIIO0), (PAKT iCHY-
BAHHA TAKOT'0 CIIIBPOOITHHUIITBA cCaMe MK JepPKaBoo Ta
MIKHAPOIHOIO OPTraHIi3allieo He 3aBKIU € OUEBUIHIIM.
IIpore, rpyHTYyIOUNCH HA HAIlIOHAJIBHUX Ta MIXKHAPO/-
HIX IIPABOBHUX aKTaX, a TAKOK HA IIPUKJIAaX peasrisallil
BIMICHKOBO-TEXHIUHOI CITIBIIPAI[l MK 3rafaHUMU CTOPO-
HaMM MOJKJIMBO, IIO-IIepIiie, BUOKPEMUTHU IeSKl BUIU
CITiBITpAIli MK AEPIKABOI0 Ta MI3KHAPOIHOIO OpraHisarfi-
€10 y BIfICBKOBO-TeXHIUHi cepi, a, I10-Ipyre, BCTAHOBU-
TH XapaKTepHi 03HAKH, 1[0 IIPUTAMaHHI TAKUM BUIAM.

Omxe, B Yxasi [Ipesunmenrta Yipaiuu «[Ipo saxomu
11010 BOOCKOHAJIEHHA BIIICHKOBO-TEXHIUHOI'0 CIIIBPO-
OiTHUIITBA YKpaiHU 3 1HO3eMHUMHU Jep:kaBaMU» Bif
21 xBitHA 1999 poky Ne 422/99 nepemdauero, 1110 CIriBpo-
GITHUIITBO 3 MIKHAPOTHUMHU OPTaHi3aI[iAMU Y BiliCEKOBO-
TeXHIuHil cdepi € BUAOM TiAIBHOCTI, 110 TAKOXK HaJle-
JKUTD 0 BiICBKOBO-TEXHIUHOI'0 CIIIBPOOITHUIITBA.

Ho peui, 1uM Ke TOJI0KEHHAM BU3HAUYEHO, 10 JI0
BIICBKOBO-TEXHIUHOTO CITIBPOOITHUIITBA HAJIEIKUTH Ta-
KoK 1 iH(opMarriitamii oomix [16].

BoueBuap y 3rajjanomy axrti igerbcdA, 30KpeMa
1 IIpo 00MiH Mi cTOpoHaAMU iH(MOPMAIli€l0 BifiCBKOBO-
TexHiuHOTo Xapakrepy. Hanpukman, indgopmaririeto
III0/T0 PO3POOOK HOBITHIX 3PA3KiB 030POEHHSA YU BilICHKO-
BO1 TexHiKU. BoiHOUAC BapTO HATOJIOCUTH, 110 y pasi
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BIiICBKOBO-TEXHIUHOT0 CITIBPOOITHUIITBA MiK IEPIKABOIO
Ta MIXXHAPOIHOIO OpraHisaliiero, ingopMariiHuii 00MiH
MOJKe 3HIHICHIOBATHCA TAK0K 3 METON IMiATPUMAaHHSI
HAJIEIKHOTO PiBHA IIPO30POCTi y cdepi MiKHAPOTHUX
nepenay 030POeHb.

Ma6yTh Hali6iabII ACKPABUM IIPUKJIAJIOM pPealri-
3aIril TaKoro iHMOpPMAIiHOT0 0OMIHY MK JIep:KaBoi0
Ta MiKHAPOIHOI0 OpTaHi3aIlier € mpoleaypa iHngop-
MyBaHHA AepKaBaMU IPO 3[iMCHEeHI HUMU MiKHa-
PO/IHI Tlepeiayui BUSHAUEHUX KaTeropiii 030poeHHA 10
Pericrpy sBuuaitaux 036poeab OOH, 1o yrBOpenmii
me y 1991 pori 3a pimeHHaM ['eHepasbHOI acam-
6siei OOH. ¥ my6mikarii Yopasmiaaa OOH 3 nuraub
po336poeuHsa Bix 16 kBiTHA 2009 poKy 3a3HaUeHO, 1110
OJTHIEI0 3 YMOB 3a1100iraHHA KOHQIIIKTIB € mepeadady-
BaHAa Ta Ipo3opa IIoBeaiHKa mep:xas [17].

IIle oguuM iHCTPYMEHTOM 1HMOPMAIIHHOTO 0OMIHY
y cdepi BifiCbKOBO-TEXHIUHOTO CIIBPOOITHUIITBA MIiK
JIePKaBOI0 Ta BKA3aHO MiKHAPOOHOI OpraHisalfiero
€ mporeaypa HaJaHHA yPAIOM JepPKaBU CTAHOAPTU-
soBanoro 3eity OOH mpo BiticeroBi BurpaTu (Military
Expenditures). ®opma 3BiTHOCTI, 1110 PO3po06IEHA IIle
y 1981 poiii, 0xX0IUTIOE, CEPe[T 1HIIIOT0, BUTPATHU HA 3aKY-
MHiBJII0 030POEHD Ta BIMCHKOBOI TEXHIKM, MOOEPHI3AIIi0
Ta OyIiBHUIITBO BifiCbKOBUX 006 e¢KTiB Toto [18].

3acyroBye Ha yBary TakKok ITpoIleaypa iHdopma-
LifiHoro o6MiHy y cdepi BificbKOBO-TEXHIUHOTO CIIIBPO-
GiTHMITTBA, 1m0 Ttepenbauena Jokymenrom OBCE mpo
JIeTKi 036pOoeHHA Ta CTpijienbKy 30poto. HacTuwoio 1
crarti F «O6miH iHdopMmarlriero Ta iHIm 3axoau 3a6es-
meueHHA TpaHcrnapeHTHocTi» Pogmismy IIT saramamoro
akTy repenbaueno, mo aepxasu-wienn OBCE muopiuto
MaroTh 3IMCHIOBATH 00MIiH 1H()OPMAITIEIO ITPO YBECH €KC-
TOPT TA IMIIOPT CTPIJIEIBKOr0 030POEHHSA 32 MUHYJIUIA
pik. Bkasawna indopmariia moBuHHA HATABATUCA TAKOMK
mo IenTpy samob6iranua koudurikram OBCE [19].

Ho peui, 3rigao 3 Pimennam Popymy 6e3reKoBo-
ro craiepob6iTauirrea OBCE Big 26 TpaBua 2008 poky
Ne 5/08 «Ouosnenns npuanmais OBCE 1momo KoHTpoII0
32 eKCITIOPTOM TIePEHOCHUX 3eHITHO-PAKETHUX KOMILIEK-
CiB» JIepKaBU-WIEHH MAKTh IIOBIIOMJIATH IIPO MIKHA-
ponHi ocraeku [13PK, kepyrouncs nmpaBmwiaMu 06MiHy
iH(opMarriero, 1o Bcranosieni Joxkymenrom OBCE mpo
JIeTKi 030pOeHHA Ta cTPiJienbKy 36poro [20].

IlikaBrM BUIAETHCA TAKOXK 1 JOCBIM JEP/KAB-yUaCHUITb
€sporeiiceroro Coros y cepi 06MiHy BifIIOBIIHOIO 1H-
(opMmarriero 31 BKA3aHOI MIKHAPOMLHOK OPraHi3arii€ro.
Tax, y crarti 8 CrisibHoi moaurtiii Pagu 2008/944/CFSP
Big 8 rpynHa 2008 poky mpo BU3HAUYEHHSA CITIJIBHUX
MPAaBUJI KOHTPOJIIO 32 €KCIIOPTOM TOBApPIiB 1 TEXHOJIOTIH
BiICBKOBOI'0 IIPU3HAUEHHA HIETHCA IIPO 30008’ A3aHHA
KOYKHOI [IeP/KaBU-yYACHUIII IIIOPIYHO0 HAmaBaTu 10 €Bpo-
MEeHChKOT CITy:K0M 30BHIIIHIX [Iiil iH(opMAaIliio 3a Iore-
PenHill KaJileHTapHUIl PiK 00 3/iNCHEHOTO eKCIIOPTY
TOBApiB 1 TEXHOJIOTII BiliCbKOBOTO Mpu3HaueHHsA [21].

Heo6xigHo BiAMiTUTH, 110 OPTAHOM YIOBHOBAaXKe-
HUM HaJaBaTW BU3HAYEHY 1HQOPMAINIO 10 OeAKUX
MIKHAPOOHUX OopraHisailiii e came JlepikaBHa CITyK-
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6a excrmopTHOro KOHTpo 0 Ykpaiuu (mami — JJCEK).
Y mignynakri 17 nyakry 4 Ilomosxenus npo depixaBay
CJIy?K0y eKCIOPTHOTO KOHTPOJI YKpaiHu, 10 3aTBep-
mxene mrocranoBoro Ka6inery MimicTpiB Ykpainu Bia
31 6epesusa 2015 poky Ne 159, BkagyeThcsa Ha TaKiil
(byHEKIIi1 3ralaHOTO OPTaHy: «3IiHICHIOE B YCTAHOBJIEHO-
MY TIOPAIKY 00MiH iH(opMaIrie y cepi eKCIIopTHOTO
KOHTPOJIIO 3 BiITIOBITHUMU OpraHaMU 1HO3EMHUX JIeP-
JKaB 1 MUKHAPOOHUMHU OpraHisariaMm» [22].

Bogzouac migmyskr 21 nyHETY 4 anarisoBaHoro 1lo-
JIOXKEHHS MICTUTb HOPMY, KO0 BCTAHOBJIEHO 060B 130K
JCEK y BusHaueHUX 3aKOHOJABCTBOM BUIIAKaX HaAa-
Batu MiHicTepCTBY 3aKOPAOHHUX CIPaB YKpaiHu Ta iH-
IIUM Jep:KaBHUM OpraHaM iH(opMallio o0 eKCIopTy
Ta IMIIOPTY OKPEMUX KaTeropiil ToBapiB BiMICHKOBOTO
OpU3HAYEHHA Ta TOBAPiB MOABIMHOI0 BUKOPUCTAHHA
LS TIOAAJTBINIOTO iH(POPMYBaHHA MIsKHAPOIHUX OPTaHi-
zarrivt [22]. Bkazanuit npunuc qae migcTaBu CTBEPTKY-
BaTU NP0 HAABHICTH y JIEKIJILKOX OPTaHiB Aep:KaBHOL
BJIAIY IIOBHOBAKEHb 3AIMCHIOBATH 00MIH 1H(pOpMAaLiieo
13 MIKHAPOHUMU OPraHis3aIiAMU PO MIKHAPOIHI Te-
penaui 030poeHb Ta AesAKNUX 1HINX Marepiaiis. Hampu-
KJIaJ, MATOTOBKY Ta YYacTb ITPEACTABHUKIB YKpaiHu
y sacigauni ['pynu 3 muraub iHdopMaliiiiHoro 00MiHy
Pesxrmy KOHTPOJIIO 32 paKeTHUMU TEXHOJIOTIAMU 3a-
Oesneuye lep:kaBHe KOCMiUHe areHTCTBO YKpaiuu [23].

IITe ogHUM HampPAMOM CHIiBIIPaIll y BifiCHbKOBO-
TeXHIUHIH cepi MK TepKaBOI0 Ta IeAKUMU MIKHAPO]I-
HUMU OPTaHi3aIliAMU € CITiBPOOITHUIITBO y chepi MizKHA-
POIOHUX IIepeaad 030p0eHb, BINICHKOBOI TEXHIKM, TOBAPIB
TIOBIMHOTO BUKOPUCTAHHSA TOIIO. Y I[bOMY 3B’SIBKY Y SKO-
CTi IPUKJI/Ty CJTiJ] HABECTH IIPOIIeC peaJtisarlii YKpaiHowo
criBpobiTaunrea 3 Arenmiero HATO 3 migTpuMin Ta
HOoCTaYaHHA, 0 € BUKoHaBuuM opranoMm Opraxisarii
HATO 3 migrpuMiu ta mocrauanus. o koMmereHIrii
BKA3aHOT'0 OPTaHy, Cepe iHIIIoro, HAJIEKUTh IIPABO 3/Iiic-
HIOBATHU 3aKyIIiBJIi HA KOPUCTb 3aMOBHUKIB. [locTauais-
HUKAMU BUBHAYEHUX TOBAPIB IEPEBAKHO € KOMIIAHil,
110 poaramroBati y kpainax-yuacaurax HATO. Onguak,
y IeAKUX BUNAIKaX MOXKYTb OyTH IOIYIIEeH] TAKOX 1 Ti
KOMIIAHI1, 10 3HAXOAATHCA Y 1HIITNX KpaiHax.

C1i, HaroJI0CUTH, 110 BiIIOBIIHO 10 II0JIO¥EHb SaKo-
Hy Yipaiuu «[Ipo oGoponHi 3aKymiBii», a Takox 1o 1le-
PeJTiKy MisKHAPOHUX CHEIiaTi30BAHUX OPraHisalfii, ix
MPECTABHUIITB, III0 3AIMCHIOITE 3aKyIIiBJIi TOBAPIB, POGIT
1 TIOCIJTYT 0GOPOHHOTO TIPUBHAYEHHS, 110 3aTBEPKeHUI
nocranoBoro Kab6imery MinicTpiB Ykpaiuu Bix 26 TpaBHsA
2021 poky Ne 527, 3akyriBiri 3a3HaYeHUX TOBAPiB uepes
Arenriiro HATO 3 marpuMER Ta IIOCTAYAHHA, a TAKOMXK
uepes Arenrrito HATO i3 38’s13Ky Ta indopmariii Ta ITpo-
rpamy Ypsany CIIA «MizxHapomHi BifiCbKOBI ITPOHAKi»,
BMIMICHIOIOTHCSA 6e3 3aCTOCYBaHHA IIPOIIETyP BUSHAUEHUX
MOIIePEIHELO 3raJfaHuM 3aKoHOM YKpainu [24; 25].

Takoxx BapTo 3rafjaTi HEIOaBHY 3asBy reHepPaIb-
"oro cekperapAa HATO €nca Cronrenbepra momo
HEOOXITHOCTI II0ZAJIBIIOT0 mocuieHHs poJi IliBuiu-
HOATJIAHTUYHOTO aJIBAHCY Y KOOPJAMHAILII IIPOIiecy mo-
cTauyaHb 030po€eHb 10 YKpainu [26]. Take TBepm:xeHHA
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CJTiJT BBAJKATH IIle OQHUM CBiTUEHHAM iCHYBaHHA MOTIe-
PeIHBO BUOKPEMJIEHOTO HATPAMY BiliCHKOBO-TEXHIUHOTO
CITIiBPOGITHUIITBA MK JEP/KaBOI0 Ta MiKHAPOTHOO OP-
raHi3alli€, 10 MOoJIATAE Yy TBOCTOPOHHIIN criBIparlli
y cdepi MiKHAPOIHUX TIepeaad TOBAPIB BifiCHKOBOTO
OPU3HAYEHHSA Ta TOBAPiB MOABIITHOTO BUKOPUCTAHHS.

Ho peui, Takuii HaTpAM CHiBPOOITHUIITBA YKpaiHA
BUOYTI0BYE TaKoXK i 3 €Bporteticeruii Corozom. Baxkmusum
1HCTPYMEHTOM peajtisallii TaKuX 3HOCUH € CTBOPEHUMA
22 6epesnsa 2021 poky €Bporeiicbkuil (GoHg MUPY, AKHII
(biHaHCYeTHCA 38 PAXYHOK BHECKIB JIeP/KaB-UIEHIB. ¥ Me-
JKax Oil BKasaHoro (PoHIy peasTidyloThCs ekl 3aX0qu
JIOTIOMOTH 1HIITMM KpaiHaM, 30KpeMa HIeThCsA PO IT0CTa-
YaHHSA TOBAPIB BiMICBKOBOI0 MPU3HAYEHHSA, HATIPUKIIA]T,
3aKYIIBJII HA KOPUCTh YKPATHU apTUIIEPiNCHKUX O0ETpu-
TAaciB Ta pakeT y KOMITaHi, 110 PO3TAIIOBAHI y KpaiHax-
yuacuuipax €spomneiiceroro Corody a6o y Hopserii.

IIle oguuM BaKIMBUM Ta HEBIT€EMHUM HAIIPAMOM
BIMICBKOBO-TEXHIUHOI0 CITIBPOOITHHUIITBA MK JEPKABOI0
Ta MIXKHAPOIHOI OPraHisallielo € IIPoBeIeHHA CIIiJIb-
HUX HAYKOBO-TEXHIUHUX JOCJI/KEHb Ta 00MiH TeXHO-
goriamu. [Iynkrom 3 crarti 10 ¥Yrogu mpo acoriairito
MiK YKpaiHoi, 3 ofHiel cTOpoHHU, Ta €BPonelicbKuM
Corozom, €BpOMEHCHKUM CIIBTOBAPUCTBOM 3 aTOMHOT
€Hepril 1 IXHIMU Jiep:KaBaMU-WIeHAMU, 3 1HIIIOT CTOPOHU
BCTAHOBJIEHO, III0: «YKpaiHna Ta €Bpoleiicbke 060pOHHE
AreHTCTBO BCTAHOBJIIOIOTDH TiCHI KOHTAKTH OJIA 00r0BO-
PEeHHSA MUTaHb, ITOB’A3AHUX 3 YIOCKOHAJIEHHAM BiHICBKO-
BHUX CITPOMOYKHOCTEH, 30KpeMa IMUTaHb TEXHIYHOTO Xa-
paxrepy» [27]. Bkazaua arentiiss €Bporeiicekoro Corosy
CTBOpPEHA, Cepejl 1HIIIOTO, JIJIA CTUMYJIALIl 000pOHHUX
IOCTIMKeHb Ta TeXHOJIOTIH, a TaK0K IJIA 3MIITHeHH
€BPOIIEIICHbKOT 000POHHOT TTPOMUCIOBOCTI.

Tako:x BIAIIOBIAHUM HAIPAM BilfiCbKOBO-TEXHITHOTO
CIIiBPOOITHHUIITBA 3iMicHIOEThCA YEpainow i3 HATO.
¥ nosigomitensi Micii Yipainu mpu HATO zasuaauaers-
A, 10 BiAIIOBigHA ciBrpand Mix asoma CTopoHaMu
posmouasiach 1ie y 1991 porri Ta peasizyeTbcsa 3a J10-
momoroio Mexanismis mporpamu HATO/ITapraepcTBa

sapanu mupy «Hayka 3apaau mupy Ta 6esmexu» [28].
Takoxk 3acJIyroBye yBaru HeIOJaBHO BITPOBaKEHE
crripobiTHHUITTBO Mizk Yipainowo Ta HATO y cdepi Tex-
HOJIOTII MOABIMHOTO Mpu3HaueHHs. B6auaeTbes, 1o
y 2022 pori ITiBHIUHOATIAHTUYHUN aJIbAHC CTBOPUB
Donp innoBariit HATO pjis po3BUTKY TE€XHOJIOTII.
Ilnanyerbea, mo 3agnauenuii o Mae iHBeCTyBaTU
1 MiSTBAP[ €BPO B cTApTanu CIIPAMOBAHI Ha PO3POOKY
TEXHOJIOT1H ITOABIMHOro mpusHadeHHA [29].

BuCHOBKH Ta IIEePCIEKTHBH MOJAJIBIIAX JOCJTi-
I:K€Hb. 3a peaybraTaMiy IPOBEIeHOr0 MOCITiIPKeHHA
BapTO KOHCTATYBaTH, 110 BiliCBKOBO-TEXHIUHE CITiBPOGIT-
HUIITBO MiK [EPKaBOI0 Ta MIKHAPOJHOIO OPraHi3aIfieto
€ He MEHIII BaKJIMBUM eJIEMEHTOM 30BHIIITHBOIIOIITHY-
HOI Ta 30BHINIHBOEKOHOMIUHOI JIAJIBHOCTI OyIb-AKOT
JIepsKaBy, aHIK TaKl 3HOCUHU MIK IBOMA JIePiKaBaMI.
OCHOBHUMHM HAIIPpAMAMU TAKOI CIIIBIIpAIli €: iHdopma-
ifiHUIT 00MiH, CITIBPOGITHUIITBO ¥ chepi MIKHAPOTHIX
mepeiay TOBapPiB BiMICHKOBOTO MPU3HAUYEHHS, a TAKOXK
CITIJIBHI HAYKOBO-TEXHIUHI TIOCJTi/IPKeHHA Ta 00MiH TeX-
Hostoriamu. [IpaBoBe BperysIlOBaHHA TAKUX BUOKpEMJIE-
HUX eJIEMEHTIB BifiCbKOBO-TEXHIUHOT'O CITIBPOOITHUIITBA
B YKpaiHi 3[1e01JIbIIOr0 3IiHCHIOETHC 13 IeAKNM BiIMIH-
"Hoctamu. Hanpukiaz, Ha mporeaypu 3aKyITiBiIi ToOBa-
PiB BilfiCbKOBOTO IPU3HAUYEHHS TA TOBAPIB MOABIITHOTO
Buropucranua yepes Areniriero HATO 3 migTpumen Ta
II0CTAYaHHSA He MOIUPIOITHCA BUMOTH SaKoHy YKpai-
HU «[Ipo 060poHHI 3aKyITiBIIi».

Tlopmaspim mocsTisKeHHA y 3aITpoITOHOBaHiM cdepi
BapTO CIIPAMYBATH HAa BUBUEHHA OCOOJIMBOCTEN HAIIi-
OHAJILHOTO MTPABOBOT0 PETYJIIOBAHHA peaJlisdallii mpo-
Heaypu 00OMiHY TE€XHOJIOTIAMHU (AK BiICBKOBUMHY, TaK
1 TEXHOJIOTIAMMU IIOABIHOT0 BUKOPHUCTAHHA) MK YKpa-
THOIO Ta TAKUMU MIKHAPOIHUMU 0€3MEKOBUMU OpPraHi-
saniamu ax HATO ta €sponeiiceknii Coros. Bkasanuii
HAMPAM ITOAJIBIINX OCTITKEHb € JJOBOJII aKTyaJIbHUM,
aJT;Ke PO3BUTOK TAKOTO TUILY 3HOCUH 0COOJIMBO 1HTEHCH-
(hikyBaBCs BiKe ITiC/IA TOBHOMACIITAOHOTO BTOPTHEHHS
B YkpaiHy y 2022 pori.
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POJIb CEPTUDIKALIT Y BIJHOBJIEHHI
AEPOMOPTOBOI IHOPACTPYKTYPU

THE ROLE OF CERTIFICATION OF
RECOVERY AIRPORT INFRASTRUCTURE

AHoTauiA. BCTyn. EKCyatawis aeponopTiB UMBINbHOI aBiawii MAe BigrnoBigaTy MakcumMabHii 6esnewi noBiTpsiHO20 TPAH-
cropTy. BignoBigHicTb MiXXHAPOGHUM BUMO2aM i cucTemi cepTudikavii HagiiHOCTI 3a1exunTb Big TexHiYHO20 061agHAHHS ae-
pOMNopTiB, 30Kpema, ynpasiHHS Ta 0Op2aHi3ayii gissibHOCTI, MOB'A3aHOI 3 eKCryaTavielo aeponopTiB. Y pe3ynbTarti cepTugika-
Lii aeponopT oTpUMYe GOKYMeHT, L0 MigTBepgKYe BignoBigHICTb cepTnikaLiiHum BUMO2am, TOOTO CyKynHOCTI TeXHIYHMX Ta
0p2aHI3auifiHNX BUMO2, BUKOHAHHS SIKMX € HeoOXigHOIO YMOBOKO 3abe3neyeHHs Ge3rekn noaboTiB. [/is To2o, wob aeponopti
YKpaiHu BIgHOBW/IM ABIACTONYYEeHHS MiCAS BIGKPUTTS MOBITPSHO20 MPOCTOPY, BOHM MOBUHHI MATY BIGNOBIGHI gO3Bi/IbHI JOKY-
MeHTM Ha no4aTok poboTu. [lep)asHa asiauiviHa cnyxba Ykpainn Hagae iHpopmauito npo cyb’ekTiB komepuiitHo20 0bcny20By-
BAHHSI Ta aepornopToBi cyxo6u, siki MaioTb CepTu@ikaT BignoBigHOCTi abo 3HAaXogsaTbCs B npoveci cepTugikauii.

MeTa. MeTolo CTATTi € 3gifiCHeHHs1 aHani3y BupilleHHs npobiem Ge3nedHo20 Ta ePekTUBHO20 PO3BUTKY IHPPACTPYKTYpH
aepornopTis YKpaiHu, OCKibK1 OTPUMAHHS CepTUQPIKATIB, yrIPOBAGIKEHHS ePeKTUBHUX MKHAPOGHMX Ta €BPONENHCHKMX CTAH-
gapTiB, TPaHCHOpMALis Ta MOgepHI3aLisi deponopToBoi iIHPPACTPYKTYPU € OGHUM i3 HanpsmiB poboTy YkpaiHu y npoueci pea-
Ni3auii MDKHAPOGHUX TA €BPOMeNCbKMX CTAHGAPTIB.

Marepianm i metogu. Matepianamu goCnigikeHHs €: 1) Mi>KHaPOGHI, EBPONeNChbKi Ta HALOHAbHI GOKYMEHTH, LLO pe2y/ioloTh
be3rneky MixHapogHoIi LmBinbHOI asiawii, CTaHgapTu Ta PekomMeHgavii MixkHapogHOoi op2aHi3auii umBinbHoOI asiauii, 41eHom Kol
€ YKkpaiHa; 2) npaui BiTYnsHAHMX Ta 3apyOikHNX aBTOPIB, LLO GOCAIGXKYIOTb NPOEKTYBAHHS Ta OYgiBHULTBO AePOGPOMHIX KOMI-
NIeKciB B YKpaiHi, npiopuTeTHi HanpsiMu po3BUTKY iHPAcTPyKTypu MiKHOPOGHUX AeporopTiB, LWASXM cepTugikavii aepornopTiB.

MeT0go/102i4Hy OCHOBY GOC/IgXKEHHS CKNAGAE CUCTeMA 3a2A/IbHUX TA CReLianbHMX TeopeTMKo-MeTogo1o2iyHmx 3acobis
HAYKOBO20 Mi3HAHHS MPABOBMX ABMLLY T NpoLeciB. CUCTeMHO-CTPYKTYPHMIT MeTog cripusiB 06fPyHTYBAHHIO KpUTepiiB cepTu-
dikauii, Wo BUCYBAIOTbCS MiXKHAPOGHUMM TA EBPOMENCbKMMM OP2AHI3ALisIMM LMBIbHOI aBiauii. MopiBHsIbHO-NPABOBMII Me-
TOg BMKOPUCTOBYBABCS /sl 3ICYBAHHS BUMOR2 KTIB MiXKHOPOGHMX TA €BPONENCbKMX OP2aHi3aLii LmBinbHOI asiauii B ymoBax
BigHOB/IeHHs1 Ge3neky UMBINbHOI aBiauii YkpaiHu, goTpuMaHHs cTaHgApTiB Ta peKoMeHgoBAHOI NPAKTUKK 10go cepTugdikavii
aeponopToBoi Gisi/IbHOCTI. [IPORHOCTUYHMI METOg gO3BOMNB BU3HAYMTM LUASAXM BJOCKOHANEHHS ABIa COMYyYeHHs B YKpaiHwm,
BigHOB/IEHHSI IHPPACTPYKTYpy aeponopTiB.

Pe3ynbTati. Y HayKOBIii CTATTi PO3KPUTO HAMPSIMM OTPUMAHHS deponopTamm YkpdaiHu BignoBigHmx cepTU@ikaTis, gokyMeH-
TiB PO MOX/IMBICTb 3aMYCKY pe2y/isipHUX periciB. BusHaueHo Bumoan go cepTugikauii cy0’ekTiB LmBinbHOI aBiauiiiHoi gisnbHOCTI
Ykpainn. OgHum i3 HanpsamiB poboTn Ykpaiu y npoueci peanisauii MixKHapogH1X Ta €BPONeicbKX CTaHGApPTIB T4 peKoMeH-
gawuivi € oTpumManHs ceptudikavii aeponopTis, TpaHcPoOpMavis Ta MogepHi3avlis aeponopToBoi iHpPACTPYKTYpU. AHANIZYIOTbCS
MOXIMBOCTI YKpaiHW LW0go iMnaeMeHTauii BumMo2 npo cepTugikauiio aepogpomis go HaLioHanbHO20 3KOHOGABCTBA, Lo byge
2apaHTYBATH, LLO eKCIIyaTaHTU aepogpoMiB BUKOHYIOTb CBOI 000B’A3KM BIgMOBIGHO gO MO/I0KeHb Ta yMOB cepTUeikaviiiHo-
20 gOKyMeHTa aepogpomy. MMigkpecaoeTbCs BAXAMBICTb cepTudikavlii 31iTHO-nocagkoBux cmye, siki BigiepaioTb KKOHOBY pPOJib
y 3abe3neyeHHi asiaviriHoi 6e3neku. BU3HAYeHO LWSIXU BIGHOB/IEHHS iHPACTPYKTYPU YKPAiHCbKMX deponopTiB Micas npunu-
HEHH$ POCINCbKOI BOEHHOI a2pecii, IKA CNpUYMHMIA HeMMOBIPHI Py/MHYBAHHSA, 30Kpemd, B epornopToBii 2a/y3i, IpoaHani3oBa-
HO BMMO21 go akpeguTaLii aepornopTis, icHylo41x 00’ eKTiB Ha TepuTOpIi aeponopTy.
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[epcrniekTnBM. Y noganbLumx HAyKOBUX GOCTIGKEHHsX MPOMOHYETbCS 30CepeguTi yBazy HA AHAAI3I BMMO2 MIXXHAPOGHUX
Ta €BpONeNicbKMUX OP2aHi3aviii UMBINbHOI aBiauii go aeponopToBoi gisIbHOCTI, HAMPsMK cepTuUdiKavii aeponopTis nic/s 3aBep-
LLIEHHS! BiViHW, LLO CIPUSITIME eKOHOMIYHOMY PO3BUTKY gepiKaBy, d TAKOX HA BUKOHAHHI MiXXHAOPOGHO-NPABOBMX 3000B’A3aHHSIX
YKpaiHu 10go yrnpoBAGXKEeHHS CTA1020 HU3bKOBY2/1eLeBO20 PO3BUTKY BCIX 2a/1y3eli eKOHOMIKM, CTBOPEHHS gieBO20 MPABOBO20
MexXaHi3my, Iknii Ou HagivriHo 2apaHTyBAB NPIOPUTETHICTb ekoo2i4Hoi be3nekn. [Jocsig cniBnpavi Ykpainu 3 MixkHQpogHUMM Ta
€BPOMeNiCbKMMM OP2aHI3auisiMm LmBinbHOI asiauii y cepi cepTugikavii aeponoptis byge crnpusiTi BigHOBIEHHIO MOX/INBOCTEl
Hawwoi gepxxasu gns 6esnexu NobOTIB LMBINbHOI asiauil.

Knoyosi cnosa: aeporniopT, ceptuikauis, 6esneka UmBinbHOI asiawii, BIigHOBAEHHS UBINbHOI aBiauji.

Summary. Introduction. The operation of civil aviation airports must comply with the maximum safety of air transport.
Compliance with international requirements and the system of reliability certification depends on the technical equipment of
airports, in particular, the management and organization of activities related to the operation of airports. As a result of the
certification, the airport receives a document confirming compliance with the certification requirements, that is, a set of techni-
cal and organizational requirements, the fulfillment of which is a necessary condition for ensuring flight safety. In order for the
airports of Ukraine to resume air traffic after the opening of the airspace, they must have the appropriate permit documents for
the start of work. The State Aviation Service of Ukraine provides information on commercial service entities and airport services
that have a Certificate of Compliance or are in the process of certification.

Purpose. The purpose of the article is to analyze the solution to the problems of safe and effective development of the air-
port infrastructure of Ukraine, since obtaining certificates, implementation of effective international and European standards,
transformation and modernization of the airport infrastructure is one of the directions of Ukraine’s work in the process of im-
plementing international and European standards.

Materials and methods. The research materials are: 1) international, European and national documents regulating the
safety of international civil aviation, Standards and Recommendations of the International Civil Aviation Organization, of which
Ukraine is a member; 2) works of domestic and foreign authors researching the design and construction of airport complexes in
Ukraine, priority areas of development of international airport infrastructure, ways of airport certification.

The methodological basis of the research is a system of general and special theoretical and methodological means of
scientific knowledge of legal phenomena and processes. The system-structural method contributed to the justification of the
certification criteria put forward by international and European civil aviation organizations. The comparative legal method
was used to clarify the requirements of the acts of international and European civil aviation organizations in the conditions
of restoration of the safety of civil aviation of Ukraine, compliance with standards and recommended practices regarding the
certification of airport activities. The prognostic method made it possible to determine ways to improve air traffic in Ukraine
and restore airport infrastructure.

Results. The scientific article discloses the directions for obtaining relevant certificates and documents on the possibility
of launching regular flights by airports of Ukraine. The requirements for the certification of subjects of civil aviation activity
of Ukraine have been determined. One of the directions of Ukraine’s work in the process of implementing international and
European standards and recommendations is obtaining airport certification, transformation and modernization of airport infra-
structure. Ukraine’s opportunities to implement airfield certification requirements into national legislation are analyzed, which
will ensure that airfield operators fulfill their duties in accordance with the provisions and conditions of the airfield certification
document. The importance of the certification of runways, which play a key role in ensuring aviation safety, is emphasized.
The ways of restoring the infrastructure of Ukrainian airports after the cessation of Russian military aggression, which caused
incredible destruction, in particular, in the airport industry, were determined, and the requirements for the accreditation of air-
ports and existing facilities on the territory of the airport were analyzed.

Prospects. In further scientific research, it is proposed to focus attention on the analysis of the requirements of international
and European civil aviation organizations for airport activity, directions for certification of airports after the end of the war,
which will contribute to the economic development of the state, as well as on the fulfillment of Ukraine’s international legal
obligations regarding the implementation of sustainable low-carbon development of all branches of the economy, the creation
of an effective legal mechanism that would reliably guarantee the priority of environmental safety. The experience of Ukraine’s
cooperation with international and European civil aviation organizations in the field of airport certification will contribute to the
restoration of our state’s capabilities for the safety of civil aviation flights.

Discussion. In further scientific research, it is proposed to focus attention on the analysis of the requirements of interna-
tional and European civil aviation organizations for airport activity, directions for certification of airports after the end of the
war, which will contribute to the economic development of the state, as well as on the fulfillment of Ukraine’s international legal
obligations regarding the implementation of sustainable low-carbon development of all branches of the economy, the creation
of an effective legal mechanism that would reliably guarantee the priority of environmental safety. The experience of Ukraine’s
cooperation with international and European civil aviation organizations in the field of airport certification will contribute to the
restoration of our state’s capabilities for the safety of civil aviation flights.

Key words: airport, certification, civil aviation safety, civil aviation recovery.
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ocraHoBKa npobsemu. [ToBiTpsauuii mpocTip

YKpaiHu Ta BCi aepoIopTu KpaiHu Oyu 3aKpuTi
IJ1A JIITAaKiB UBiIBHOI asiatii 24 mororo 2022 poky
B JIeHb IIMpPOKoMacIiTabHoro BropraeHus Pocii B Ykpa-
iny. 1Jia Toro, 11106 aepomopTy YKpaiHu BiqHOBUIN
aBiacmoJiyueHHA ITiCJIA IepeMOry, BOHU IIOBUHHI MaTh
BimmmoBigHI ceprudikaTu Ha mouaTox podoru. ITix uac
BOEHHOT'O CTaHY, y HAUTAKYNX yMOBaX, OpraHu IU-
BiJIBHOI aBiarii YKpaiHu IpOIOBIKYIOTh IIPAIIOBATHA Ta
BUKOHYBaTHU CBOI 000B IBKHU.

BigmosigHicTe MIXKHAPOTHUM BHUMOTAM 1 CHCTEMI
ceprudikarii HagIHHOCTI 3aJI€KUTh Bif TEXHIYHOIr0
o0JilafHAHHSA aepomopTiB, 30KpeMa, YIpaBJIiHHA Ta
opraHizarrii JiAJIbHOCTI, IT0B’A3aHO0I 3 €KCILIyaTaIliet0
aepomopTiB. Y pesyJbraTi cepTudikarlii aeporopT oT-
pUMye DOKYMEHT, 110 MiATBEPIKYE BiIMIOBITHICTh CEPTH-
(irarifinum BuMoram, TOOTO CYKYIIHOCTI TEXHIUHUX Ta
OpraHi3aIiifHNX BUMOT, BUKOHAHHSA AKUX € He00XiTHOI0
YMOBOIO 3abe3reyeHHs 0e3IeKu IT0JIbOTIB.

MixxknapoaHa oprauisairis nusiisaol aBiamii (ICAO)
pospobiiae CrangapTu i PekoMmenaarnii oJid I{UBiJIb-
HOI aBiaIrii, 30KpeMa, QJIA cepTUu@ikaliii aepoIopTis,
3 METOI0 HaJaHHA BKA3iBOK JiepiKaBaM, sKI po3po0Jis-
I0Th HAI[IOHAJIbHI HOPMH cepTudikaiiii aepogpoMis.
CTBOpeHHA HAI[I0HAJILHOI HOPMATHUBHO-IIPABOBO1 6231
3a0e3meunTh BiIIOBIAHICTL 3ac00iB, 00JIaAHAHHA Ta
eKCIUIyaTaIiiHuX MPoIeayp Ha cepTU(]IKOBaHUX ae-
poapomax Cramgapram i PexoMeHI0BaHIM IIPaKTHII.

Hep:xaBHa aBiarfiiina ciiy:k6a YkpaiHu Hajae iH-
(hopmartito mpo cy6’eKTiB KOMEPIHHOT0 06CIyrOByBaH-
HA TA aeporopToBi cyx0u, Akl MaioTb Ceprudikar
BiIOBiAHOCTI 200 3HAXOOATHLCA B IIPoIleci cepTudikarii
[1]. Hust Toro, 1106 aeporopTy YKpaiHu BiTHOBUIU aBi-
aCroJIyYeHHs, BOHU TOBUHHI MaTU BiIIIOBIIHI T03BUTLHI
TOKYMEHTH Ha IT0YaTOK POOOTH.

AHaJti3 ocTaHHIX JOCITi:KEeHb TA My KaIii.
IIpoekTyBanHs Ta Oy IiBHUIITBO A€POIPOMHIX KOMILIEK-
ciB B YKpaiHi, 0CHOBHI BUIM POOIT HA eTarri Oy/IiBHUIITBA,
PEKOHCTPYKITil, PEMOHTIB 00 €KTiB 1H(PACTPYKTYPH aepo-
IOPTY IIPOAHAJI30BaHI B MOHOTpadil YKpaiHCHKIX Hay-
kOBIliB «I[IpoekTyBaHHA Ta OyIiBHUIITBO a€pOIPOMHUX
KOMILIEKCIB» 3a 3arajibHo pemakiricro B. Kapmosa [2].
O.T'puropoBs 3/IifiCHUB aHAJTI3 TIPABOBOTO PETYIIOBAHHS
aeporopToBoi miAnbHOCTI akTiB €C, AKI HOIINPIIOTHCA
Ha Bci aeporroptu nep:kas-wieHiB €C [3]. I'. Areesa j1o-
CJTIiINJTa POJIB MeKapOoHi3allil y JiAJILHOCTI aepoIIopPTiB
[4]. ITpiopuTeTHI HATIPAMU PO3BUTKY iH(ppPaCTPYKTypH
MIXKHAPOOHUX aepOoIIOPTIB, IAXU cepTUdIKaLii aepo-
TIOPTIB AHATI3YIOTHCA TAKUMU HAyKOBIAMH, AK FO. Mak-
cumiok, JI. YUymiama, I Kopuosa, K. ITouka [5].

MerTox0 cTATTI € 3ifiCHeHHA aHaJli3y BUPIIIeHHA
mpo6JsieM 6e3meuHoro Ta e(PeKTUBHOT0 PO3BUTKY 1H(pa-
CTPYKTYPH aeponopTiB YKpaiHU, OCKUJIBKY OTPUMAaHHSA
cepTudikaTiB, yIIpoBaIKeHHA e(eKTUBHUX MiKHAPO/I-
HHUX TA €BPOIENCHKNX CTAHIAPTIB, TPaHCPOPMAIlia Ta
MOJIePHI3AIlisA aePOoIopPTOBOl iIHPPACTPYKTYPH € OTHUM
13 HaTIpPAMIB Po60TH YEpAIHU y TIPOIieci pearisarii MisK-
HAPOJHUX Ta €BPOMENCHKNX CTAHIAPTIB.
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Marepianu i MmeTogu. MaTepiajaMu qOCTIKeHHA
e: 1) Mi>KHapO/IH1, €EBPOIIEIICHKI Ta HAIIOHAJILHI JTOKY-
MEHTH, 1[0 PETYIII0TEH 0e3MeKy MiXKHAPOTHOI IUBLIIBHOT
asianii, Craggaptu Ta Pekomenpanii Mixkaapoguaoi
opraHisariii IIMBiJIBHOI aBiallii, YIeHOM SKO0I € YKpaiHa;
2) mpalii BITYM3HAHUX Ta 3apyOLKHUX aBTOPIB, 110 JI0-
CITITKYIOTh IIPOEKTYBAHHA Ta Oy/[IBHUIITBO a€POIPOMHIX
KOMILJIEKCIB B YKpaiHi, MPIOPUTETHI HATPAMU PO3BUTKY
iH(QPACTPYKTYPU Mi*KHAPOJHUX A€POIOPTIB, MLIAXU
ceprugikallii aepoIopTis.

MeTomosioriuHy OCHOBY HOCHII;KEHHSA CKJIATAE
cucTeMa 3arajibHUX Ta CIIeHiaJbHUX TEeOPEeTUKO-
METOMO0JIOTIUYHUX 3aC00iB HAYKOBOTO Mi3HAHHA IIPaBO-
BHUX ABUII Ta IporieciB. CUCTEMHO-CTPYKTYPHUI MeTOI
CIIpUAB O00I'PYHTYBAHHIO KPUTEPIiB cepTudikalrii, mo
BUCYBAIOTHCA MIKHAPOTHUMU Ta €BPOIIENICBKIMU Opra-
HisaIiaAMU [TUBLIBHOI aBialii. [lopiBHAILHO-TIPAaBOBUI
MeTO[] BUKOPUCTOBYBABCA [JIA 3'sICYyBAHHS BUMOT aKTiB
MIXKHAPOJHUX Ta €BPOIENCHKUX OPTraHi3alliil UBLIb-
HoOI aBialii B yMOBaxX BiTHOBJI€HHS 0€3IIeKU ITUBIJIHLHOT
aBiariii YkpaiHu, JOTPUMAHHA CTAHOAPTIB Ta PEKOMEH-
JTOBaHOI IIPAKTUKH II0/I0 cepTudikaIlii aepormopToBoi [i-
AnbHOCTI. I[IporHocTUYHMIT METOT JO3BOJINB BUSHAUNTU
MIJIAXY BIOCKOHAJIEHHA aBia CIOJIyUYeHHA B YKpaiHu,
BiTHOBJIEHHSA 1H(PACTPYKTYPU A€POIIOPTIB.

Bukian ocHOBHOro Marepiaty. 3arajibHi BUMOTH
10 3a0e3MeUeHHA MIYKHAPOTHUX TIOBITPAHUX ITIepeBe3eHb
Ta HOPMHU ITPO BUBHAYEHHS HA PO3CY[I IePrKaB-UJIeHIB
aepomopTiB, 110 00CIIyTOBYIOTh MiZKHAPO/IHI aBiapeiicu,
micTareea y raasi XV KouBeHIlil 1po MisKHAPOIHY ITH-
BisIbHY aBiariro 1944 poxy [6]. Iloso:xkenHa craTTi 69
Koupenrii nepeadadaTs MOMKIINBICTE HATAHHSA TOIIO-
moru Pagoro ICAO moroBipHuM [epskaBaMm IjIAd POSBUTKY
aeporropToBoi iHdpacTpykrypu. ¥ pasi BusHaHHA Pajior
ICAOQ, 1o aepormopTi 260 iHIIN aepoHAaBIraIiiiHi 3206w
IIOTOBIPHOI [IepKaBU HEeIOCTATHLO BiAIIOBIA0TH BUMO-
raM 6e3neuHol, peryJisipHoi, eeKTUBHOI Ta €KOHOMIUHOI
eKCIUTyaTarii Mi>KHapPOJHUX IIOBITPAHUX CIIOJIyY€eHb, AK
iCHyOUMX, TaK 1 IJIaHOBUX, Paga KOHCYJIBTYEThCA 3 IIEI0
Ta IHIIUMH 3aIliKaBJIeHUMU JIep:KaBaMi 3 METOI Ha-
JIaHHA PEKOMEHAITIH 00 BUITPABJIEHHS ITi€l CUTYAITii.

Y Homatky 14 mo KoHBeHITIT MiCTATHCA TOJIOKEHHSA
Opo IJIAaHYBAaHHSA, TPOEKTYBAHHSA, EKCILIyaTallil0, TeX-
HiuHi Ta (PisWUHI XapaKTEePUCTUKA aePOIIOPTIB, 00 €KTIB
B aeponoprax (IupuHa, yXUJ MOBEPXHi, BiICTAHb MiJK
o0’ekTamu), TMOBITPAHUI ITPOCTIP aepPOMIOPTIB; 3aKpi-
IJIEHI BUMOT'H CTOCOBHO aepOoIIOPTOBOI0 i aepoHaBira-
IIHOTO 00JIaTHAHHA, Bi3yaJIbHUX aepoHaBirariiiHux
3aco0iB (BKa3iBHUKU, CUTHAJILHI IIPUCTPOI, MApPKyBaH-
Hs, BOTHI, 3HAKW, MAapKepH), TEXHIUHOTO 06CIIyTOBY-
BaHHA aepoIOPTiB, aePOIPOMHUX €KCILUIyaTaIliiiHUuX
ciy:x6, 00JIaTHAHHSA U yCTAHOBOK; (DyHKITIOHYBAHHSA T
OCHAIIEHHSA aBaPiiHO-PATYBAJIBHOI TA TPOTUIIOKEIKHOL
cy:x6u1, a TAKOXK 300py 1 HagaHHA HeoOXimHOI iH(Oop-
Mailrii, 30KpeMa BifoMocTell Ipo Pis3Hi JIJIAHKK aepo-
HOPTY, MII[HICTh TBEPAUX MOKPUTTIB, CTAH MOBEPXHI
3JIITHO-TIOCATKOBOI CMYTH, CTAH aBapiiiHO-PATYBAJIBHOL
Ta TPOTUMOMKEIKHOI CIIy?K0 aeporopty [7].
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IMIuIeMeHTAIiA BUMOT IIPO CePTU(IKALIII0 aepomgpo-
MiB 10 HAIlIOHAJIFHOTO 3aKOHOIABCTBA Oy/ie rapaHTyBaTH,
1110 eKCIUIyaTaHTH aePOIPOMIB BUKOHYIOTE CBOT 000B A3KM
BIZITIOBIZTHO /10 TIOJIOKEHB T YMOB CepPTU(IKAIIHOTO
IIOKyMeHTa aepoapomMy. Tak, BAMOTH Ta ITOPAIOK CEPTHU-
(bikarrii MUBLIEHUX aeporiopTiB BuKIaneHi B [IpaBummax
ceprudikarii IMBUILHIX aepoapomis Yipaiuu [8]. Cep-
TUQIKAIA aepoIpoMy € HEOOXiTHO YMOBOIO ITOYATKY
eKCILTyaTalrii aepogpomy, a cepTU(IKAIiiHI BUMOTH —
e CyKyIHICTh TeXHIUHUX 1 OpPTaHi3alliiiHUX BUMOT, BU-
KOHAHHA AKUX €KCILIyaTaHTOM aepoapoMy € HeoOXi-
HOIO YMOBOIO 3a0e3IieueHHA 6e3neku moJipoTiB. Ilporec
akpenurarii Mixxaapogsoi Pagu Aepomopris (ACI) [9]
nepeadavae, Mo aeporopT IIPOBOUTH CAMOOITIHKY, HAIa€
TIOBHY aHKETY Ta JOKa3U CIIOUATKY [JIA MM ITBePIKeHHS
onnaiid. ACI mpoBoguTh OHIARH-IHTEPB'IO /1A 00r0BO-
peHHs HamaHol iHdopMarrii. ¥ pesyabrari HamaeThCs
akpequTallis abo JarThCA 1HAUBIyaJIbHI peKOMeH/AaIli1
3 ypaxyBaHHAM 0CO0JIMBOCTEH KOKHOTO aeporopry. Ilic-
JIA BaKIHUEHHS CTPOKY /il aepOIOPTU MOYKYTh IIOHOBUTH
CBOIO aKpPEeIUTAIlif0, IIOBTOPUBIIIH IIPOIIEC.

Bastnoro € cepTudikalris 3iTHO-IIOCATKOBOI CMY-
', KA 3IHCHIOETHCA 3 METOI0 MiBUINEHHA 0e3lIeKn
B aepoIOPTy Ta 3MEHIIEeHHA KIUJIBKOCTI Hell[aCHUX BU-
MIaJIKiB Ha3eMHOT0 00CIyrOBYBAHHA. SJIITHO-TIOCATKOBI
CMYTH BiTirparoTh KJIIOUOBY POJIb Y 3a6e3reyeHHi aBia-
IifHOT 0e3IeKr, BOHU 3a0e3MeUyI0Th JKUTTEBO BAKITMBI
Bi3yaJTbHI BKA31BKU [JJIA MJIOTIB IiJl Yac HAWBaKIINBI-
IINX eTAaITiB ITOJIbOTY — 3JIBOTY Ta Tocamaku. HesBaxka-
OYM HA YABHY ITPOCTOTY, PO3MITKA 3JIiTHO-IIOCATKOBOT
CMYTH € CKJIQJTHUM 1 TOUHO HAJIAIITOBAHUM IHCTPyMEH-
TOM, BIITOUEHUM IIPOTATOM 0AraThoxX POKIB aBlalliiiHO-
ro mocBiny. BoHu BimoOpakaTh MOCTiMiHE TParHeHHA
aBiaIfiifHol raxysi 10 6esnexku Ta e()eKTUBHOCTI.

VkpaiHa B3saja Ha cebe MIXKHAPOIHO-IIPABOBI 30-
0OB’ABaHHSA IIO/I0 YIIPOBAMKEHHA CTAJIOI0 HUSBKOBYT-
JIEIIeBOT0 PO3BUTKY BCiX raJiy3eil eKOHOMIKW; CTBOPEHHSA
JIieBOTO ITPABOBOT0 MEXaHi3My, AKWUI 61 HAJIIHO rapaH-
TYBaB IIPIOPUTETHICTH €KOJIOTTUHO1 0e3MeKn; 3IiliCHeH-
HA 3aM001KHIX 3aX0MiB 100 OXOPOHN HABKOJIUIITHHOTO
cepeoBUIla; 0e3IeYHOr0 BIIPOBAIKEHHA HOBITHIX TeX-
HoJrorii roro [10].

ArenTctBo €Bporreiicekoro Corody 3 muTaHb Ges3nexu
monsoTiB (EASA) BusHauae Ge3medHi MOBITPAHI MapIIl-
pyTH, IO € Iy’Ke aBTOPUTETHUM [JIA aBiaKOMITaHili,
TOMY III0 y CBITi € JIMIIIE [IBi OpraHisariii, AKi MarTh IJ10-
OaspHUIT BILTUB: eBporelickke KEASA Ta amepukaHcbke
FAA. Tomy kot EASA HamacTh BUCHOBOK ITPO [T03BLJT
MAapIIpyTiB, AKI YKpaiHa 3M0Ke OpraHi3yBaTH, TO 1ie
BIIKpMBA€E MOKIIMBOCTI /1A PO3BUTKY I[UBLIIHHOI aBiarlii
Ta €KOHOMIKM YKpaiHu i cBiguunTh, mo EASA migreep-
JIPKy€ BUCOKUII piBeHb 0e3IeKu, AKy TrapaHTye YKpaiHna
y moBiTpAHOMY mpoctopi. Ceprudikairia aepogpomis
JIOTIOMOZKE aeporopTaM-y4acHUKaM, 30KpeMa, YKpaiHi,
B OTPUMAaHHI JOCTYIIy 0 HABYAHHA Ta TeXHIUHOI 1010~
MOTH, OCKUTBKY MiCTUTH JJOKYMEHTAIIi10, IHCTPYMEHTHU Ta
HaBYAJILHUN OHJIAWH-KYPC, 1100 MTOJIETIITUTUA KOKHOMY
ofepIKyBauy HampAMHU cepTudikarii aepoapomy [5].

AeponopTy YEpaiHu MOBMHHI MaTH BigIOBigHI
ceprudikaTy, JOKYMEHTH IIPO MOKJIUBICTH 3aILYCKY
peryJisipHux peliciB. Yci aeponopTy YKpaiHU mparfio-
[0Th HAJT BUKOHAHHAM BUMOT cepTudikarii. s Buko-
HaHHA KOMILIEKCY 3aX0/IiB 3aJIyUeHi Jep:KaBHi OpraHu
Yxpaiuu, Haikpai (paxisif 3a HAIIPAMOM IIPHUBATHOI
HacasKUpPChKOI 1 BAHTAMKHOI aBiallil [J1 KOHCAJITHH-
ry ¥ omTuMisallii po6oTu JieroBuia Toio. EiaemMeHTH
1H(PACTPYKTYPH aepoIIOPTiB MPAIIOIOTH 32 ITPABUIAMEI
BOEHHOTO CTaHY.

HepexaBHa aBiarfiiina cay:xba YKpaiHu IpUiHAIA
[UISL 3aCTOCYBAaHHSA BUMOTH 110 ceprudikarii [11], Bu-
3HAYeHi [y Cy0 eKTiB [IUBLIBHOI aBiaI[ifiHOT MiAIBLHOCTI
Yxpainu. Ykpaina sarfikaBiieHa B cepTudikaIrii cBoei
aBianiiinoi Texuiku 3a crapmapramu ICAQO, e omuiero
3 HebaraTboxX KpaiH CBiTY, AKa Mae€ BJIacHY aBiabymiBHY
1H/IyCTPi0, BUTOTOBJISE JIITAKK TA aBiagBuryHu. ABia-
mitiai mpasuna Yepainu «[Ipasuia ceprudikariii miu-
BIJIBHUX aepoJipoMiB YKpaiHu» OyJI IPUMHATI 3 METO0
3MINCHEHHS Nep:KaBHOTO HATJIALY 3a MOTPUMAHHAM
BCTAHOBJIEHNX 3aKOHOABCTBOM BIUMOT II[O/I0 ITUBLJIBHIX
aepoIpoMiB Ta BIPOBAKEHHS IIPOIieayp cepTudikariii
aepomapowmis [8]. IIpaBmia BpaxoBytoTh Bumoru JlomaTka
14 11010 3a6e3eueHHsa KOHKPETHOI IIOIUMHET 3JI1THO-
TIOCaIKOBUX CMYT, iX PO3MipH Ta 00MEKeHHS TTePEeIKo/I,
BU3HAYAIOTH BUMOTH IIOI0 00JIAIITYBAHHSA aePOIPOMIB,
a TaKOK 3JTITHO-TIOCAIKOBUX MANNAHUYMNKIB JEPKABHOI
aBiarii Ykpainu 3 MeToi0 3a0e3reyeHHsa 0e3reKu I10-
JIBOTIB IIOBITPAHUX CyJIEH.

ITixg gyac o6cTpiITiB pakeTHO-60MOOBI yiapu 3aBHaIu
He3JIIYeHHOl KON aepoIiopTaM YKpaiHu, SHUIIITN
3JTITHO-TIOCAKOBI CMYTH, JIETOBUIIIA, TePMiHAJI ae-
pomopTiB, TexHIUHe obsiamHanuA. Ha BiqHOBIEHHA
TaKUX PyWHYBaHb 3HAIOOUTHCA 6araro 4acy, IoTpib6-
HO TIPUHMMATHU HOBI IIPOTPAMU PO3BUTKY a€pOIIOPTOBOI
ramysi. Cran MaTepiajibHO-TEXHIUHOI 6a3u aepoIopTiB
3a3HAB TIONIKOPKEeHDb. Ha choromHi pakeTHUMH yaapa-
MU TIOIITKOKEHO ITOHAaJ] ITOJIOBUHY BCiX YKPAIHCHKUX
aepomopTiB Ta aepoapomiB. YacTuHA aepogpoMiB 3a-
3HAJIa MO JeKJIbKa MOBTOPHUX 00cTpiiiB. ExciepTu
ITTKPECITIO0TD, 110 IeTaJIbHA 1H(OPMAITiS MO0 CTAHY
TMOIIKOIKEHbD [JIA PEMOHTY aepoApPOMiB y O1JIBIIIOCTL
3 aeponopTiB MOKe OyTU BCTAHOBJIEHA JIUIIIE ITiC/IA Jie-
TAJIbHUX TEeXHIYHUX 00CTEKeHb, AKI MOXKJINBI JIUIIIE
micJiA 3aBepIIeHHA AaKTUBHUX 00M0OBUX il B 30HI 3HA-
xomKeHHA aeporopTiB [12]. BiqHoBneHHA Oyab-AKOT0O
aeporIopTy € TPUBAJIUM 1 HeIeIIeBUM IPOI[eCOM, IO
3AJIEKUTH Bi] MacIITa6iB pyHHYBaHb 3JIiTHO-TI0CA/TKOBO1
cmyru. Ii BimHOBIIeHHA TOTpPebye Gararo uacy. Ko
JIETOBUINE Y KPUTUYHOMY CTaHi (&K M0 (PisuuHOro pyii-
HYBaHHSA 3JIITHO-TIOCA/TKOBOI CMYTHU), MOKE UTUCA PO
poku. Takoxx moTpedye yBaru 3abe3redeHHA KOHTPOJTIO
Ta KepyBaHHS MOBITPAHUM HPOCTOPOM, a [JIA I[HOT0
moTpPiOHI cHeriajbHI pagapH, asKe Ie JAysKe crielia-
JTIi30BaHAa TEXHIKa.

Y kinmi 2023 poxky Mixxknaponuuii aepomopt «bBo-
PUCITJIB», HAUOLIBIINI aeponopT YKpaiHu, oTpuMaB
ceprudikar Primary Award Big Chartered Institute

29



// ApmiHicTpaTuBHe npaBo i npouec; ¢iHaHCcoBe NpaBo;
iHdpopmauinHe npaso //

// MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
Cepia: «lOpuaununi Hayku» // Ne 7 (77), 2024

of Procurement & Supply (CIPS), naii6inbimoi mpo-
(beciitmoi opramisariii 3 yrpaBIiHHA 3aKyITiBJIAMA Ta
IIOCTAYaHHAM Y CBITi 3a CBOIO CHCTEMY 3aKyIIiBeJIb HA
BimmoBigHicTs cBiToBUM craugapram CIPS [13]. et
cepTUQIKaT MATBEPIKYE TPOo30py, e)eKTUBHY Ta Opi-
€HTOBaHY HA eTUYHI HOPMU CHCTEMY 3aKyIiBeJib ae-
pormopty. Ile BaskIMBUIA KPOK /10 MGy THBOT'O CTAJIOTO
posButky MixkHapoaHoro aeponopty «Bopucmisp» Ha
[UJIAXY BiHOBJIEHHSA, CePTU(QIKAT MiATBEPIFKYE, 110 CH-
cTeMa 3aKyITiBesb MiITPUEMCTBA TPAIIOE Ha BUCOKOMY
PiBHI CTaHOAPTIB [JIA BCIiX ITAapTHEPIB, JePKABHUX Ta
MixkHApOOHUX (PIHAHCOBUX YCTAHOB, IHBECTOPIB.

Ycrminrae TpoXoKeHHA cepTU@ikaliii € miarsep-
JUKEeHHAM TOTO, 1[0 3aKyHiBeJIbHA iAJBHICTL B ae-
pomopty «Bopucmisib» opranizoBaHa BiAIOBIAHO /10
HAWBUIIUX MIKHAPOIHUX CTAHIAPTIB 3 YIIPABIIHHA 3a-
KyOiBJIAMHA Ta mTocTadanusaM. [Iporpama ceprudikariii
OyJra po3pobiieHa HaMOLIBIIOI TpodeciiHO opraHisa-
ITi€I0 Y CBITI, AKA BCTAHOBJIIOE €TAJIOHHI CTAHIAPTH JIJIA
(byHKIIT 3aKyTiBesb T JAHIOra I0CTAYaHb KOMITAHIT
HAa BCiX PiBHSAX 1 CITiBITPAITIOE 3 ITPOBITHUMU CBITOBUMU
opraHisariaMu. ¥ HaA3BUYANHO CKJIATHUX 00CTABUHAX
(haxiBIri 30cepemKYIOTH CBOIO YBAry Ha BIOCKOHAJIEHHI
yCiX eJIEMEHTIB aepoIiopTy 3 METO Oe3IeKU [TUBIITLHOL
aBiarii Ykpaiau.

BucHOBKH Ta mMEPCHIEKTHBH MOJAJIBIINX TO-
caimxkens. CriBnparia YKpainu 3 MUIKHAPOIHUME

Ta €BPOIIEHCHKUMHU OPTraHi3aIiAMU ITUBLILHOI aBialril
y cepi ceprudikallii aeporopTiB COpUsAe peasrisalrii
MJIaHIB aKTUBI3AIli crriBpobiTHuITBA YEKpainu ta €C
B aBialiiinii cdepi, a TAKOK BiTHOBIIEHHIO MOKIUBO-
CTeH HAIol Aep KaBU I 6e3IIeKH MOJIbOTIB ITUBLIb-
Hol asiarmii. Iudpacrpykrypa aepormopty moTpebye
THOCTIHHOI yBaru, BAIKJIMBOIO € Peasisallis KOMILIEKCY
3aXO/IiB /IJIf BiTHOBJIEHHA €KCILIyaTalliliHO-TeXHIUHOT
OPUIATHOCTI aepoIoPTY, TEPMiHAJIIB, EHEPTrOCUCTEM Ta
BomorrocrauaHus, I'T-cucrem, i TiB, TAPKOBOK, YCHOTO
crero0JaJHAHHA Ta TeXHIKH.

Y cyuacHUX peasriax BiJHOBJIEHHA 1H(PPACTPYKTY-
pU aepomopTiB YKpaiHu MoTpedye BUIJIEHHS KOIITIB
3 MIsKHAPOIHUX (DOH/IIB TA OpraHi3arliil. AepopoMu I10-
BUHHI OyTH TOTOBI puiiMaTu a60 BiITPABIIATU ITUBIJIb-
Hi peiicu, To6TO oTpMaTH ceprudikarriro MizkHaPOTHOT
Pagu AepormopTie, €Bporieiicbkoi acoriarrii 3 6esnexu
aBiarrii. BimHoBIeHHS 3pyIHOBAHOI 1HQPACTPYKTYPH
aepoIIopTiB, OTPUMAHHA HEOOXIIHNX CePTU(MIKATIB II0-
Tpebye uacy. 3acToCyBaHHA HAWKpAIIUX JOCATHEHb
Yy TE€XHOJIOTIfIX, JOTPUMAHHA CTAHAAPTIB TA PEKOMEH-
moeanoi mpaktuku ICAO e ocaoBHUMY hakTOpamMu, AKi
KEePiBHUIITBO aepOIIOPTY IparHe B3ATH [0 YBATU y CBOIL
mismeHOCcTi. [licssa rapaHTyBaHHA 6e3reku B HeOi 10-
CTYTI 10 aBiaIfiiiHol raysi YKpaiHu OTpUMAaTh MijKHa-
POIHI opraHisarliii, Kl 3Ai1HCHIOITH KOHTPOJIb 1 HATJIAT
y cepi [UBLIBHOT aBiarfii.
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3AKOH NMPO WTYYHUW IHTEJIEKT €EC:
Y NOWYKAX BAJTAHCY MIX MNPOCYBAHHAM
IHHOBALI TA BUSHAHHAM PU3UKIB

EU ARTIFICIAL INTELLIGENCE ACT:
SEEKING A BALANCE BETWEEN PROMOTING
INNOVATION AND RECOGNIZING RISKS

AHoTauis. BcTyn. [IMHamiyHnii po3BUTOK LITYYHO20 IHTeNeKTy Npu3BiB go 2106a1bHOI LungdpoBoi TpaHcopmauii cycninbeTs
Ta gep)xas, MOCUAMB 3AHEMOKOEHHS Logo be3neku, yrnepegxeHoCTi, 0COOMCTUX aHMX, MPaB iHTeNeKTYabHOI BAACHOCTI. [1py-
VHATUI EBPONENCLKMM NApAamMeHToM 3aKOoH €C MPo LWUTYYHWI IHTEIEKT € NepLINM y CBITi BCROCAXHUM HOPMATUBHO-MPABOBUM
OKTOM, LLO BCTAHOB/IIOE eTUYHI MPUHLMNM TA 2APMOHI30BAHI NPaBmaa gas po3pobku, po3MilLieHHs!, BBEGeHHs B eKCryatauito
Ta BUKOPUCTAHHS CUCTeM LUTYYHOR20 iHTenekTy B €C. [103a CyMHIBOM, Leif 3aKoH Oyge MaTu 3Ha4YHUIA BI/IMB HA BUKOPUCTAHHS
CUCTeM LUTYYHOR0 iHTe/IeKTy He e B EC, ane i 3a 1020 MexXamu, Mo)e CTAaTi OCHOBOIO /sl 2100a/1bHO20 CTAHGAPTY eTYHOI
PO3po0bKM Ta BAPOBAGXKEHHS! LUTYYHO20 iHTe/IeKTy, BIIMBAKYM HA HOPMATUBHI OKTU PI3HMX KPaiHaX.

MeTa. MeToto goC/ligKeHHs € MPOBegeHHs [PYHTOBHO20 HANI3Y NO/I0XeHb MPUIHATO20 Ta orybikoBaHo20 3akoHy €C npo
LWTYYHWI [HTENIEKT, a TAKOX BUCBIT/ICHHS HASBHUX MOX/IMBOCTEN TA BUKANKIB /1S PO3BUTKY CUCTEM LUTYYHOR0 iHTeneKTy y €C.

Marepiamm i metogn. Matepianamu gocnigxenHs €: 1) 3akoH €C npo WTy4dHWIA IHTeeKT; 2) Npaui BiTYU3HAHMX Ta 3apy-
bixKHUX HAYKOBUIB Y cepi LTY4HO20 IHTENeKTY, 30KpemMa LL0go MPOEKTY Yu 3akoHy EC Mpo WTY4HUI iHTeNeKT B Linomy, Tak
i 30CTOCYBAHHSI LiMX MOIOXKeHb B OKpeMuX Chepax KUTTEGisSIbHOCTI gepxasu; 3) cTaTMCTUYHI Ta 3BiTi MaTepiany €C.

B npoueci 3gificHeHHs1 gocnigkeHHs1 Oy/10 BUKOPUCTAHO 302a/1bHOHAYKOBUI GianeKTMyHMi MeTog Ta MeTog CUCTeMHO20
aHanisy, MeTogu knacuikawii Ta 2pynyBaHHs, CUCTEMHO-PYHKLIOHAIbHMI MeTOg.

Pe3ynbTati. Y HAYKOBIV CTATTi MPOBEGeHO [PYHTOBHMII AHAI3 MOOXEeHb MPUIHATO20 Ta onyb/1ikoBaHo20 3akoHy €C npo
WITYYHWIA iHTeneKT. 3p06/1eHO BUCHOBOK, L0 3akOoH €EC Mpo WTYYHUI iHTeNeKT BBOGUTb 302A/1bHOEBPONeNChKi MiHIMAbHI BUMO-
21 gO CUCTeM LUTYYHORO IHTeNIeKTY, L0 [PYHTYETbCA HA 3ACTOCYBAHHI PU3MNK-OPIEHTOBAHO20 MigX0gy go pe2yiioBaHHS LTYYHO0
iHTenexTy. Takuii Migxig cnpsiIMOBAHMIi Ha 3axuCT PyHgaMeHTanbHUX MPaB JIOGUHM, BEPXOBEHCTBA NPpABd, JeMOKpaTii, HaBKO-
JINLIHBORO CepegqoBuLLd Big He2aTUBHOR0 BI/INBY CUCTEM LUTYYHOR20 IHTE/IeKTY.

Buginero 1a npoaHanizoBaHo cUCTemMu WTyYHOR0 IHTeIeKTY 3a YOTUPMA PIBHAMU PUSMKN: 3 HENPUIHATHUM PU3UKOM, 3 BU-
COKMM PU3MKOM, 3 0OMEeXeHUM pu3nkom abo cnevianbHUMu 30608’ A3AHHAMM LL0GO MPO30POCTI, 3 MiHIMAIbHAM PU3MUKOM.

AHani3 nonoxexb 3akoHy €C npo WTYYHUI IHTEEKT HAGAB MOXINBICTb BUGINNTI BUKANKK GA iIMIIEMEeHTALii 1020 Mo-
JIOXeHb Ta MOX/IMBOCTI gNisi pO3BUTKY cepu LTY4HOR0 iHTenekTy B €C. []o HaMbibLIMX BUKAMKIB iMMIeMeHTawii nonoxeHb
3aKOHy BigHeCeHO: Ha/lexHe BPOBAgXeHHs Ta 3abe3nedeHHs GOTPUMAHHS M0/I0XKeHb; CTBOPEHHS MOCAIGOBHOI Ta eeKTUBHOI
cuCTemMu yrpaBAiHH y Ui cepi Ha BCbOMY KOHTUHEHTI; 30inbLLIeHHS eKCryaTauifiHuX BUTPAT Td LiH HA CMCTeMMU LUTYYHOR0 iH-
TeslekTy; BUMKHEeHHs1 b0 00MexxeHHs neBHUX PYHKLiA CUCTeMM LTYYHOR0 iHTeneKTy gas 3abe3neyeHHs BignoBigHOCT, 3aTpuM-
Ka 3amyCcKy HOBUX MPOJYKTIB LTYYHO20 iHTeIEKTY, 3aTpaTa 4acy HA BMXig Ha PUHOK, BigCTABAHHS EBPOMeNCbkMX PO3POOHMKIB
BIig iHLIMX PO3POOHUKIB 3 PE2iOHIB 3 MEeHLL CyBOPUMM MPABUAAMM G/ISi CUCTEM LUTYYHOR0 IHTENeKTY, BUHUKHEHHS pO30iXHOCTel
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MiXX gepXaBamu-4ieHamu Logo 3qiNCHeHHs Ha2AAgy Ta 3aCTOCYBAHHSA MONIOXEHb Lib020 3aKOHY B MEXax CBOIX IOPUCGUKLI.
[1o MOX/IMBOCTeVi EBPOMeiiCbKNX PO3POOHMKIB CUCTEM LUTYYHOR0 IHTe/IeKTy BigHeCeHO: CTBOPEeHHS! NPeLiegeHTy gJ/ist HaCAigyBaH-
Hs1, pOpMYBAHHS penyTaulii po3pobHIMKIB HAGIHMX CUCTEeM LITYYHOR20 iHTeNeKTy; 3abe3neyeHHs YeCHOI KOHKYPeHLii B pe2ioHi.

3a3HaveHo, Lo iMnnemeHTauis 3akoHy €C npo WTYYHWI iHTeNeKT 3anexatime Big T020, HACKINbKM ePeKkTUBHO 1020 Moo-
)KeHHs1 30a/1aHCYI0Tb MOXX/IMBOCTI T BUKAMKM, 0 TAKOX Big TO20, IK AGANTYIOTbCs CyO'€KTM 20CNOGAPIOBAHHS, 0P2aHM MyO1iyHOT
B/IagM Ta 2POMAGCbKe CYCMiIbCTBO gO HOBORO MPABOBO20 Pe_y/M0BAHHS.

Knto4oBi cnoBa: wtyyHnit iHTeNeKT, CMCTemMu LWTYYHOR20 iHTENIeKTY, HOBI TeXHO0Ril, MpaBoBe pe2yioBaHHs, EC, pu3nku gis
PYHGAMEHTANIbHUX [IPAB IOGUHM.

Summary. Introduction. The dynamic development of artificial intelligence has led to a global digital transformation of so-
cieties and states, and increased concerns about security, bias, personal data, and intellectual property rights. Adopted by the
European Parliament, EU Artificial Intelligence Act is the world's first comprehensive legal act establishing ethical principles and
harmonised rules for the development, placement, putting into service and use of artificial intelligence systems in the EU. Un-
doubtedly, this law will have a significant impact on the use of artificial intelligence systems not only in the EU but also abroad,
and can become the basis for a global standard for the ethical development and implementation of artificial intelligence, influ-
encing the regulations of different countries.

Purpose. The purpose of the issue is to conduct a thorough analysis of the provisions of the adopted and published EU
Artificial Intelligence Law, as well as to highlight the existing opportunities and challenges for the development of artificial in-
telligence systems in the EU.

Materials and methods. The research materials are 1) EU Artificial Intelligence Act; 2) the works of domestic and foreign
scientists in the field of artificial intelligence, in particular regarding the draft or EU Artificial Intelligence Law as a whole, and the
application of these provisions in certain areas of the state; 3) EU statistical and reporting materials. In the research process,
the general scientific dialectical method the method of system analysis, classification and grouping methods, and the system-
functional method were used.

Results. The issue provides a thorough analysis of the provisions of the adopted and published EU Artificial Intelligence Law.
It is concluded that the EU Artificial Intelligence Law introduces pan-European minimum requirements for artificial intelligence
systems, based on using a risk-based approach to regulating artificial intelligence. This approach is aimed at protecting funda-
mental human rights, the rule of law, democracy, and the environment from the negative impact of artificial intelligence systems.

Artificial intelligence systems are identified and analysed for four levels of risk: unacceptable risk, high risk, limited risk or
special obligations for transparency, with minimal risk.

Analysis of the EU Artificial Intelligence Law provided an opportunity to highlight challenges to the implementation of its pro-
visions and opportunities for the development of artificial intelligence in the EU. The greatest challenges to the implementation
include proper implementation and enforcement of the provisions; creation of a consistent and effective management system in
this area throughout the continent; increase in operating costs and prices for artificial intelligence systems; disabling or restrict-
ing certain functions of the artificial intelligence system to ensure compliance, delaying the launch of new artificial intelligence
products, wasting time on market entry, lagging European developers behind other developers from regions with less stringent
rules for artificial intelligence systems, disagreements between Member States regarding the implementation of supervision and
application of the provisions of this law within their jurisdictions. The capabilities of European developers of artificial intelli-
gence systems include: creating a precedent for imitation, building the reputation of developers of reliable artificial intelligence
systems; and ensuring fair competition in the region.

The implementation of the EU Artificial Intelligence Law will depend on how effectively its provisions balance opportunities
and challenges, as well as on how business entities, public authorities and civil society adapt to the new legal regulation.

Key words: artificial intelligence, artificial intelligence systems, new technologies, legal regulation, EU, risks for fundamental
human rights.

cTyI. [lnHamMigyHUi PO3BUTOK IITYYHOTO iHTEJIEKTY
(masi — IIIT) mpwusBiB M0 TyI06aJIEHOT UM POBOT
TpaHchopMalrii CyCITiJILCTB Ta Iep:KaB i ITOCUJIUB 3a-
HETIOKOEHHA 110710 6e3ITeKn, yIepeIKeHOCTl, 0COOUCTUX
JIaHUX, IIPAaB 1HTEJIEKTYaIbHOI BJacHOCTI. SIK HaCTiA0K
IIOT0 CHOTO/THI OJHIEI0 3 HANOUIBII aKTYAJIbHUX TTPO0JIeM
Y CBITi € CTBOPEHHS e()eKTHUBHOI0 ITPABOBOT0 PETyJIo-
BaHHA Ta ynpaBiinHaA cucremamu 111, axi 3MoKyTH
3abe3reunTy 36aJIaHCOBAHMI IIIIXI M0 IHHOBAIHN Ta
3aXUCTY CYCITIJIBHUX 1HTEPECIB.
¥ roit yac ax CIITA i Kurait 60proThcs y TE€XHOJIOTIU-
HOMY CYTIepHUIITBI 3a JrimepcTBo y cdepi L1, €Bporreii-

cermit Coros (masmi — €C) nputimae i omy06utikoBye SaKoH
mpo I (gami — 3akow). 3aK0oH € HepIInM y CBITi Bce-
OCAYKHHUM HOPMAaTHBHO-IIPABOBMM aKTOM, III0 BCTAHOB-
JII0€ €TUYHI IPUHIIUITA Ta TAPMOHI30BaHI TpaBmIa AJisd
PO3POOKM, PO3MIIIIEHHS, BBEJIEHHA B €KCILJIyaTaIliio Ta
puropucrauua cucrem LI 8 €C. ITosa cymuiBoM, 11€8t
3aKO0H Oy/e MaTyu 3HAYHUN BIUIUB HA BUKOPUCTAHHA
cucreM IIII me aume B €C, ajie i 3a fioro Mmexxamu, MoKe
CTaTH OCHOBOIO JISA IVI00AJIBHOTO CTAHAAPTY €THUHOI
pospobku Ta BrpoBamkeHHA 1. ¥V 11boMy KOHTEKCTI
ITPOBEIEHHS OTVIAY OCHOBHUX ITOJIOKEHB S3aKOHYy Ha-
OyBae HEAOUAKOI aKTyaJIbHOCTI.
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Amnajtiz ocTaHHIX JOCTiMKeHb i myoJrikarrii. Cro-
rogui [T sHaxomuThCsA B LIEHTPI aKaeMIUHUX 1 TpoMayi-
CBKHX [1e0aTiB. 3 MOMEHTY IiATOTOBKH IIPOEKTY 3aKOHY,
HAYKOBIII 31 BCHOTO CBITY aHaJIIBYIOTh 1OT0 MOJIOKEHHSA
B ijioMy [1; 2; 3], a TaK0K BILIUB IIUX TTOJI0KEHb HA CBi-
ToBuii puHOK II1I [4], moriTHKY iHIINX KpaiH CBITY y Ik
cepi [5]. HaykoBiti Tako:x 0COOJIMBY yBary IpUILIAIOT
ITOCJTI[PKEHHIO0 3aCTOCYBaHHA IOJIOKEHD SaKOHY V PI3HUX
chepax KATTETIATBHOCTI (HATPUKIIA, ¥ cepi ocBiTH
[6], saitHaTocTi HacesieHHA [7], rudpPOBOI MeTUIIMHI
[8] Ta exoromiku [9]). Ilopsi 38 1M MeTOIO ITi€l CTATTI €
3MIMICHUTY I'PYHTOBHUM aHAJII3 II0JI0KEHDb IPUHHATOTO
Ta OMyOJIIKOBAHOTO SaKOHY, & TAKOK BUCBITIINTH HAABHI
MOKJIMBOCTI Ta BUKJIMKH 1A po3Butky cucrem 11y €C.

Buxkian ocHoBHOro MarepiaJy. 2 sirororo 2024
poky €Bpomneiicbka Paga omHOT010CHO ITporoJiocyBasia
3a cxXBaJIeHHA HOBATOpPChKOro 3akony [10], saxuit 6yB
oirifino mamucanuii €BponelicbKuM IIapIaMeHTOM
13 6epesna 2024 poky Ta omyOsikoBaHUN 12 TUOHA
2024 poxky. 3akon HabyBae unuHOCTI 3 02 cepraa 2024
poky. OgHak GLIBIIICTE HOT0 TTOJIOKEHb IOYHY Th TIATH
ITCJIA BOPIYHOTO ITIJIBIOBOTO TIEPiojy, AKUIl mepemba-
YEeHUH [IJIA MATOTOBKY /10 1X BUKOHAHHSA, 38 BUHATKOM
OKpEeMHUX II0JI0KEHb, 110 Ha0yayTh YMHHOCTI uepes 6
abo 12 micAlis.

B 1istomy, 3akoH € YaCTHHOO ITPABOBOTO PETYJIIOBAH-
HsA 1 poBux TexHosorii y €C mopsan 38 3araabHUM per-
JIaMeHTOM IIpo 3axucT manux [11], 3akoHoM 1po 1ud-
poBi mocyru [12], 3akonom 1po mudpori punkun [13].

Busuarouu morenmiain cucrem I «mocraBuTu mifg
3arposy» (yHIaMeHTaJIbHI IIpaBa JIFIUHU, IEeMOKPATII0
Ta BepxoBeHCTBO Ipasa, €C posmiangae 11 ax moren-
I[IITHO BUCOKOPM3UKOBAHY TEXHOJIOTiI0, KA IMOTPedye
BTPyYaHHA. 3aKOH epecTiiye IOABIHY MeTy: mo-Tiep-
111e, CHPUATU PO3POOITi, BUKOPHUCTAHHIO TA MOIIHPEHHIO
IIII 8 €C; mo-gpyre, MiHIMIZyBaTH UM YCYHYTH PUSUKU
Ta KOy CYCITLJIBHUM iHTepecaM Ta (yHIaMeHTATbHIM
mpaBaM JIIOAUHU, TapaHTyouu, 1mo cuctemu 1T — 11e
TEXHOJIOTI1, OPIEHTOBAHI Ha JIIOINHY.

Baasmu 3a ocHOBY mmoHATTA «cuctema I1I», o Bu-
snaderne Oprauisaifiero eKOHOMIYHOIO CIIiBPOGITHHIITBA
Ta po3BUTKY [14], 11e TOHATTA BXKUBAETHCA y SaKOHI
y TPHOX acleKTax fK: MalIMHHA CUCTEMA, KA TIPHU3Ha-
yeHa 111 PoO0TH 3 PI3HUM PiBHEM aBTOHOMII; MAIIIMHHA
cucTeMa, Io MOXKe MPOABJIATA agallTUBHICTD ITiCJIsA
BIIPOBA/KEHHA, TOOTO TaKa afallTUBHICTD BiJHOCUTBLCA
10 MOKJIMBOCTEN CAMOHABYAHHSA, 110 TO3BOJIAE CHUC-
TeMl 3MIHIOBATUCA ITi[ YaC BUKOPUCTAHHA; MAIIMHHA
crcreMa, AKa OJIs ABHUX a00 HeABHUX IfljIeil poOUTHb
BUCHOBOK Ha OCHOBI BXiJHUX IaHUX, AKI BOHA OTPUMYE
(IIporHo3u, KOHTEHT, PeKOMeHIallii abo pileHHA), AK1
MOKYTb BILTUBATH Ha (pisuuHe abo BipTyasbHe cepejio-
Buire (1. 1 crarti 3) [10].

3aKOH BBOAUTH 3araJibHOEBPOIIEMCHKI MiHIMAaIbHI
Bumoru j10 cucteM 111, 1110 rpyHTYIOTECA Ha 3aCTOCYBaH-
Hi PUBUK-OPIEHTOBAHOTO Miaxomy A0 perysroBanaa 111,
Ieit migxin cripAMoOBaHUM HA 3aXUCT QyHIAMEHTAIh-
HUX IIPaB JIFOWHU, BEPXOBEHCTBA IIPaBa, JeMOKpAaTii,
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cuctem IIII.
3axkon kiacugikye cucremu 1111 3a woTrpma piBHsA-

MU PUBUKY:

1) cucremu IIII 3 HEIPUNHATHUM PU3UKOM — L€ CHC-
temu 1111, sixi 3a cBOEO CYyTTIO MOPYIIYIOTEH (PyH/IA-
MeHTaJIbHI ITpaBa abo cyrepeuars minuoctam €C.
3okpemMa, BigmoBigHo mo crarti 2 Korcosigosanoi
Bepcii Jorosopy mpo €C, minaoctamu €C e mosara
10 JIFOMICBKOI T1THOCTI, CBOOOIM, IEMOKPATIi, PIBHOCTI,
BEPXOBEHCTBA IIpaBa Ta II0BATU A0 IIPAB JIIOQUHI
[15]. CrarTero 5 3akoHy mepembadeHo mepesIik 3a-
6oponenux cucrem 11, mo AKUX BiIHECEHO: CUCTe-
vu 11, 1110 BUKOPUCTOBYIOTH MiCBiIOMI (BUXOOATH
3a MeJKi CBIJIOMOCTI JIFOIMHU) 2060 MaHIMyIATUBHI
Y1 OMAHJIMBI METOIU IJIA CIIOTBOPEHHSA ITOBEIIHKN
JIIOOVHY Ta MPUNHATTA PilleHHA, AKe 6 BOHA He
mpuiiHAia 6 B iHImomy BUnanky (om.a o. 1 crarra
5); cucremu I, siki BUKOPUCTOBYIOTH BPA3JIMBOCTI
TIeBHOI I'pyIu 0ci6 uepes ixHill BiK, IHBATIAHICTE 260
COITIAJIbHO-eKOHOMIUHE CTAHOBHIIIE 3 METOX0 3HAYHOI'0
CIIOTBOPEHHS iX ITOBEIIHKH 1 3aBOAHHA IIKomu (11r1. 6
. 1 crartsa 5); cucremu 111 giia coriajibHOI OIIIHKN
JII0fIel 3a 1X MOBEIIHKO UM 0COOMCTICHUMHU Xapak-
TEePUCTUKAMHU, 1110 IIPU3BOJATE 10 HECIIPABEIJINBOI0
a00 HeIIPOIOPIIITHOro BigHOIIeHHA (IIm. ¢ I1. 1 ctarTa
5); cucremu 1111, 1110 BUKOPUCTOBYIOTHCA [JIAA OI[IHKKA
pUBUKIB 260 NPOTHO3YBAHHA PUBUKIB BUMHEHHSA
(hizmuHOI0 006010 KPUMIHAIBLHOTO IPABOIIOPYIIEeH-
HA, KPIM BUIIAJKIB MIATPUMEHN JIFOICHKOL OIIIHKH 10
IIPHUYETHOCTI 0COOU 10 3JI0UMHHOL TiAbHOCTI (. d
. 1 crartsa 5); cucremu 111 gjis crBoperHA abo pos-
MUPEHHA 6231 JaHUX PO3MiIZHAHHA 00JIMY IIJIAXOM
300py 300pakeHsb 3 [HTepHETy a0 3amuciB 3 Kamep
crioctepesxxkeHHd (1 i . 1 crarra 5); cucremu 1111,
110 BUKOPUCTOBYIOTHCA [JIf BUSHAUEHHA €MOIIii
Ha pobouux Micisax abo OCBITHIX 3aKjamax, KpiM
MeOUUYHUX 4yu 6esnexoBux miiei (m. f . 1 crarra
5); cucremu 111, 1110 BUKOPUCTOBYIOTHCA JIS KaTe-
ropusariii Jrogeii 3a pacor, MOJITUIHUMU IT0TJIA-
IaMu, PeJIITiIHHUMU TTePeKOHaHHAMY TOIIo (OI1. g
. 1 crarta 5); cucremu 111 «peaspHOTO Yacy» AJjis
GioMeTpUUHOI imeHTUdIKAIlil B IO TIUHUX MiCIIAX
JIJIA IiJIel TPaBOOXOPOHHUX OPraHiB, KPiM BUIIAI-
KIB, KOJIU IIe HeoOXITHO [JIsA 3amobirania 3arpo3am
JKUTTIO, Oesrerri a00 TepOPUCTUYHUM aKTaM (II1I.
h . 1 crarta 5) [10]. Oguak TyT BapTO 3BEPHYTH
yBary Ha TOU (DakT, 110 ITOJI0MKEHHS TPo 3a60poHe-
Hi cuctemu I MoKy Th TITyMaunuTHCA 110-PiBHOMY.
Hanpuxkiang, Akuii 060’ €KTUBHUN MOPIT 3aII0MiAHEA
TICUXOJIOTIYHOI IITKOMIM; UM IS YiTKa 3a00pOHA CHCTEM
IITT 6yme 3acTocoByBaTHUCA [T0 QJITOPUTMIB OBEiH-
KOBOTO HiIITOBXYBAHHSA, AKI YACTO 3yCTPIYAIOTHCA
B IuTepHeTi; un BukIouae 3abopoua cucrem 111
«peaJIbHOT0 Yacy» CUCTeMHU, SKi MOTJIU 6 610MEeTPUYHO
aHaJTidyBaTHu Bifmeosanuc [16].

2) cucremu IIII 3 BUCOKMM PU3BUKOM — IIe CUCTEMU
IIII, o BrsIMBatOTH HA Ge3MeKy Jiroaei 1 ix yuma-
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MEeHTAaJIbHI TIpaBa, Ta IMIOBUHHI MiJIATATA CYyBOPii

TEePeBIpPIll NIIAXOM OI[IHKY BiAIIOBIIHOCTI II€pe THUM,

AK BOHU OyAyTb BUNYIIEHI HA PUHOK, 1 TIOCTIHHO

KOHTPOJTIOBATUCA HPOTATOM YChOTO TX JKUTTEBOTO

mukiy. Cucremu 111 3 BucOKMM piBHEM PUBUKY

OOIIAIOTBCA HA: CUCTEMU, 1[0 € KOMIOHEHTaMU

Oesrieku ab0 MIPOAYKTAMU, 110 IiAIIaIaI0Th ITif ic-

HyIOUl cTaHaapTy 6e3reKu Ta OI[iHKU (HAIpUKJIaI,

MeOuYHI BUOOPH, IrpaIlKy, PAgIOIIPUIagM) Ta CHUC-

TeMWU, 110 TPU3HAYEHI JIJIA BUKOPUCTAHHSA Y TAKUX

chepax KUTTETIAILHOCTI Iep:KaBy, AK 0i0MeTpHUYHA

imeHTH(IKALIA Ta KaTeropusaria PismuyHux ocio,

KPUTHUYHA iHPPACTPYKTyPAa, OCBiTa, 3alHATICTH Ta

YUOPaBJIIHHA MTPAI[iBHUKAMU, JOCTYII 10 OCHOBHUX

OPUBATHUX Ta JIEPKABHUX MOCJIYT, ITPABOOXOPOHHA

MiAJIbHICTE, Mirpallia, MpaBoCyad Ta y BUOOPUUX

nporiecax (crarta 6) [10].

3) cucremu 111 3 06MeskeHUM PUBUKOM a60 CITeITiaJIbHN-
MU 30008 A3aHHAMHU 00 IIPO30POCTI — 1€ CUCTEMU
111, 1110 cTaHOBIIATL MiHIMAJIBHI 3aTrPO3H, ajie BUMara-
FOTB TIEBHOT'0 PiBHA ITOIH(OPMOBAHOCTI KOPHUCTYBAUIB,
1[0 BOHU B3aeMOIii0Th 3 cuctemoro 1111, aximo 1e He
€ OUEBHUIHUM ITiJT KyTOM 30py (isuaroi ocobu. Taxi
CHCTEMH ITOBUHHI BiIIIOBIAATH BUMOTraM IIPO30POCTI.
Hampuriianm, o Takux cucTeM CJIif BigHecTr: 4ar-00-
TH, AKI B3a€MO/IIIOTh 3 KJIieHTaMu a6o mirndeiku, Axi
BUKOPUCTOBYIOTH Y PO3BAYKAIILHUX I[LJIAX.

4) cucremu 111 3 MiHIMaJIBHAM PUBUKOM — II€ CICTEMU
IIIT mpakTruno 6e3 pUSUKY [Jis1 6e3IeKu, KoHpigeH-
IINHOCTI UM OCHOBHUX TipaB Jjiroguuu. L{i cucremu
He MIAIamamTh I *KoqHI mpasuiia. Hanpukinas,
Bifgeo-irpu Ha ocHosi 1111 a6o 6a30Bi cnaM-(iaIeTpH.
Brim, nis BopoBampkyBauiB Takux cucrem 111 pe-
KOMEH/IYETHCA CTBOPIOBATU KOEKCU MOBETIHKY JIJIA
CIIPUAHHA JOOPOBUILHOMY 3aCTOCYBAHHIO JeAKUX
a60 BCiX 060B’I3KOBUX BHUMOT, II[0 3aCTOCOBYIOTHCS
o cucteMm 111 3 Bucokum pusukom (crarta 56) [10].
ITosira HEemepegOauyBaHUX pUBUKIB 1A cuctem 111
3 MiHIMaJIbHUM PUSUKOM BHACJIIOK po3BuTKy 111,
a Tako po3BUTOK reHeparuBHoro 111, axkuii moske
CTBOPIOBATHU AYy’Ke PEATICTUYHUIM 1 TIOTEHIIIIHO IITKi/-
JIUBUY KOHTEHT, y Maiil0yTHEOMY MOKe BUMAaraTu
BPETyJII0BaHHA 1 11por0 Buau cuctem II11.

5) Ilopsan s ium mosiea reaepatusHoro 11, skuit Mmosxe
CTBOPIOBATHU AYy’Ke PEATICTUYHUIM 1 TIOTEHIIIHO IITKi/-
JINBUU KOHTEHT, MOJKe BUMaraTu Mai0yTHIX IIPaBUJI
y Liii KaTeropii, Tak camo AK 1 ITosIBa Herlepeadauy-
BaHUX PUBUKIB B KATETOPIAX MiHIMAJIBHOTO PUSUKY
BHAaCJTiI0K po3BuTky 1111,

BapTto sBepuyTH yBary, mo kiacudikaiia cucreM
I sa pusukaMmu TicHO ITOB’sA3aHAa 3 I[IJILOBUM IIPH-
sHaueHHAM KoxkHOI cuctemu III1. TTapasesnbHo 3 11i-
JILOBMM IIPU3HAYEHHAM 3aKoHopaBselb €C posriisamae
TaK 3BaHe «00I'PYHTOBAHO NependaueHe HeIpaBoMipHe
BUKOPHUCTAHHSM», a caMe BUIIaaKu, Koau cucrema 111
BUKOPUCTOBYETHCA «... y CII0Ci0, AKUII He BiTIoBigace il
OpAMOMY TIPU3HAYEHHI0, ajie i1 AKUIl MoxKe OyTu pe-
3yJITATOM PO3YMHO MepeadauyBaHOl ITOBEIIHKY JTIOTH-

HHA a00 B3aeMoil 3 IHIIMMHI CUCTEMAaMU, BKJIIOUAIOUN
immni cucremu III...» (. 13 crarta 3) [10].

TakuMm unHOM, 3aKOH BCTAHOBJIIOE MEXKI 03BOJIe-
HOT0, OOTPYHTOBYIOUHX iX eTUUHUMU PUSUKAMU TA PU-
3uKaMu 0es3neKu, AKi MOKYTh IPU3BECTU [I0 HETaTUB-
HUX HACJIIKIB, 2 TOMY HAHO01JbIe pPeryjIloBaHHA Ta
3MiMiICHEHHSA HATJIAMY 30CepPePKeH0 Ha 3a00pOHEHUX
cucremax III ta cucremax 1111 3 BUCOKMM PUSHUKOM.

Cutiz TaKOK AKIIEHTYBATH yBATy HA TOMY, 10 SaKOH
TIOIITUPIOETHCA He JIUIIE Ha Cy0 €KTiB rOCIIoAapPIOBAHHSA
€C, ase i Ha THUX Cy0 €KTIB, 1[0 PO3POOIAIOTH CUCTEMU
IIIT 3a mesxamu €C, Ha OCTAYAIIBHUKIB, AKI PO3MIIILY-
IOTh Ha PUHKY a00 BBOOATH B €KCILIyaTAIlil0 CUCTEMU
T mig BitacHUM iMeHeM ab60 TOPTOBOI MapKoOI0, iM-
IIOpPTEePiB, AUCTPUO IOTOPIB, & TAKOXK BITPOBAKYBAUIB
cucrem IIII, To6TO isMUHMX YU HOPUTUIHUX 0CI0, Op-
raHiB My06JIiYHOI BJIAIU, AKI BUKOPUCTOBYIOTH CUCTEMU
IIII. 3amosuuyooun KOHIIEII[i10 i3 3aKOHOAABCTBA IIPO
0esneKy TpPOAYKIIii, CyTh AKOI MOJIATAE B TOMY, 100 IIpa-
I[I0BATH Y 3BOPOTHOMY HAITPAMEKY BiJl II€BHOI IIKOIU
JI0 3aXOiB, AKI 3MEHIIYIOTh PUSUK TOTO, II10 I|A IITKOAA
Marepianisdyerbes, SaKoOH BCTAHOBIIIOE 3000B’sI3aHHA
Ta 0608’A3KM 1A omeparopiB cucreM IIII 3 Bucokum
puUsUKOM (TT0CTAaYaTLHUK, BUPOOHUK ITPOIYKITii, PO3IIOB-
CIO[I;KyBad, YIIOBHOBaKEHUI MTPEICTABHUK, iMIIOpTEp,
IUCTPUO FOTOP), ITPOTIOPIIiiHI IHTEeHCUBHOCTI Ta MACIII-
Taby IIKOAU, AKY MOKYTb 3aBnatu cuctemu 1111,

3aKoH 3aIrpoBaKye HU3KY 3000B’A3aHb [IJIA II0CTA-
yapHuKIB cucteM 1111 3 BUCOKMM PUSUKOM, SIKI BEKJIIO-
Ya0Th: CTBOPEHHSA, [TPOBAKEHHSA, JOKYMEHTYBAHHA TA
MATPUMAHHA CUCTEMU YIPABIIIHHA PUSUKAMHU (CTATTA
9); edbexruBHe yrpaBiinud manumu (crartsa 10); Buro-
TOBJIEHHS TE€XHIYHOI JOKYMEHTAIIIl /1A IeMOHCTpAIii
BimmoBigHOCTI (cTaTTA 11); BemeHHA 06J1iKy (aBTOMATHY-
HUX 3aIIMCciB mofiii) (crarTa 12); 3a0e3I1eue s J0CTaT-
HBOI IIPO30POCTi Ta e(PEeKTUBHOTO JFOACHKOT0 HATIIALY
(ct. 13-14); 0poeKTyBaHHA Ta BIIPOBAKEHHSA CUCTEMU
IIII Taxum gmEOM, 11106 TOCATTH HAJIEKHOI TOYHOCTI, Ha-
mifiHOCTI Ta KibepoOesmeku (cTaTTd 15); BHpOBaIKeHHA
CUCTEeMU YIIPABIIIHHA AKICTIO Ta BEAEHHA TIOKyMEHTAITi1
(crarra 17, 18), npusHaueHHSA YIIOBHOBAYKEHOTO TTPE/I-
crasauka B €C (crarta 22)./1o Toro ;& mocTavyaibHUKNA
cucrem 11 3 BucoKkuM piBHEM PUBUKY IIOBUHHI TTPOUTH
IPOLIEAYPY OLIIHKK BiAMOBiAHOCTI (cTaTTA 43), CKJIacT
IMICHLMOBY JIeKJIapailiito mpo Bimmoeiguicts €C (crarTs
47) Ta 3apeecTpyBaTu cebe Ta CBOIO cucTeMy B 6a3i qa-
Hux €C (crarta 49, 71) [10]. Ak BUCHOBOK 3 11bOT0, CJIIf
3a3HAYUTY, 1110 HAABHICTH TAKOI KiJILKOCTI 3000B’A3aHb
PO JOKYMEHTYBAHHSA CTBOPIOE BUCOKE aIMiHICTPATUBHE
HaBaHTAKEeHHA Ha IIocTavaJIbHUKIB cucrem 1111,

Anautiz HOpM 3aKOHY HAIaB MOKJIUBICTH 3pOOUTH
BUCHOBOK, III0 TIEPII 32 BCE PO3POOHUKN, TOUNHAIOUN
3 eTary MPOEKTYBaHHsA, IOBUHHI BPax0BYBAaTU BiIIOBI]I-
HicTb cuctemu 11 HopmaTuBHUM Bumoram. Hanasi im-
TIOPTEPH Ta AUCTPUO FI0TOPH 30008’ A3aH] IT€PEKOHATHUCH,
mo cucrema IIII 3 BucokuM piBHEM PUBUKY BiIIOBiae
KOHKPETHUM TOJIOKEHHAM J3akoHy. Jlo Toro » mocra-
YaJIbHUKY, QUCTPUO FOTOPU Ta BIIPOBAKYBaUl TOBUHHI
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TIOCTIiITHO TIepeBipATH BianoBigHicTL crctemu 11 ripors-
T'OM YCBOTO 11 JKUTTEBOTO IIUKITy. BoHU Tako:k ITOBUHHI 1H-
(hopMyBaTH OCTAUATFHUKA TA KOMIIETEHTHI OpraHH, 1110
cucrema 1111 3 BUCOKMM PUBUKOM CTAHOBUTH PUSUKH JIJIA
3IOPOB’A, 6e3IeKy Ta (PyHIaMeHTAbHIX [IPAB JIFOIMHI.

Taxum umHOM, 1J14 JOCATHEHHA YCIIiXy Y BUKOPUC-
taudi I11] HA €BpOTIEiCEKOMY PHUHKY, Cy0 €KTH TOCIIoIAa-
PIOBaHHA Ta OpraHu MyO6JIiYHOI BJIAIU ITIOBUHHI I0TPU-
MyBaTHCS IITUPOKOT0 CIIEKTPY 30008’ A3aHb, (POpMyBaTH
KYJIBTYPY JOBipU Ta 3a6e3redyBaT IIPo30PiCTh MTPOTH-
roM yceoro :kurteBoro rukiry ITI1.

CrorogHi BifoM0 HEIIOOAWHOKI BUIIAAKH, KOJIU I'eHe-
parusuuii I11] resepyBaB neBHi pakTy CyMHIBHOI AKOCTI
a060 3acHOBaHI Ha BUTAIAHIM iH(popMaIlrii, ToMy SaKoH
BCTAHOBJIIOE 000B’A30K Cy0 €KTIB TOCIOAAPIOBAHHSA, AKI
PO3POOBJIAIOTH i BUITYCKAIOThL OOTIB, TIEPEBIPATH 1 KOPH-
ryBaru cBitoryiag I, mo6 He momycTUTH TIOHIOHUX
mperienenTiB (crartsa 53). o Toro s 3akoH BCTAHOB-
JTI0E TIPABMJIA, AKI 3000B’A3YI0Th IIEPEBIPATH JyKepesia
Ta JOCTOBIPHICTE iIH(OpMAIIil IIepen JOAABAHHAM il 10
CUCTeMU HaBUYaHHA 0OTIB, a TAKOK EPEBIPATHU Ta KOH-
TpoJIFoBaTH 1H(MOPMAITiI0 KOPUCTYBAUIB Ta (QiJIETPYBATH
mkigmusi Tpernu [10]. Hanpuknan, Axmo 60T orpuMye
3aIIUT, AKAH MICTUTH KJIFOUOBI CJIOBA, CICTEMA II0BUHHA
MO3HAYUTHU HOr0 BiAIIOBIIHIM YMHOM 1 BUKJIIOUUTH 1H-
(opmairiro 3 cucreMu iHgeKcallil Ta HABYAHHA.

3acyIyroBye Ha yBary i HOBOBBEIEHHS 1010 3260po-
HU 30MpaHHA KOH(pIIeHIIiHOo1 iH(popMaIrii IIpo Kopuc-
TyBauiB Ta 36epiraHHA Il Ha MyO/IiYHUX cepBepax. 3a-
KOH CYBOPO PEeTryJIIoe YKUCIIEHHI HillTi Ta IXHI MOYKJIUBOCTI
sacrocyBanusa 1. Hanpukiazg, 6oram Tenep 3abopoHe-
HO HajasaTy 1H(pOPMAIIiIo IIPO 3A0POB’A, iH(POPMALIiFO
mpo MeToau JiiKkyBaHHA. 1{i oOMerkeHHsA, HA Mili TTOTJIA,
€ He BUITAJKOBIi, a 00I'PYHTOBAHI ITOTEHI[ITHUMU PU3U-
KaMHU, AKi MOKYTh HETATUBHO BIUIMHYTH Ha 0esleKy,
00’eKTH 1HQPACTPYKTYPH TA JKUTTSA 1 3MOPOB’A JIIOIEH.

BapTto Tako:x 3BepHyTH yBary Ha 0COOJIMBOCTI ITy-
GJrivHOTr0 amMiHiCTpyBaHHA 11iel cepu. HeprxaBu-uwieHu
€C 3000B’A3aHI MPUBHAYNTY TPUHANMHI OUH HOTHQI-
KYIUWii OpTaH Ta HaI[IOHAJIbHUIN HATJIATOBUI OpraH
(crarra 70). Horudikyrouwnii opran mae 6yTu 3apee-
CTPOBAHUMH Y CIIUCKY, CTBOPEHOMY €BPOIIEHCHKOI0 KOMi-
ciero, Ta BIAMOBIZATH 3a BCTAHOBJICHHA Ta IIPOBEIeHHA
HeOoOXIJHUX MTPOLEaypP AJIA OI[IHKY, IIPU3HAYEHHA Ta
TOBIJOMJIEHHS OPraHiB 3 OI[IHKHK BiAIIOBIIHOCTI CHCTEM
IIII Ta 3a ix moniTopuur (crarti 28). Hotudikyroumnii op-
raHu 3MOXKYTh BUABATH CePTU(IKATH HA BiIIOBIIHICTD
0060B’s13k0BM BuMoram cricreM 1111 3 BUCOKMM pU3HUKOM,
AKI OyIyTh TiCHI IPOTATOM He 6iJibine 4 i 5 POoKiB B 3a-
sexuocti Big cucremu 11 (erarra 44). Hamjoranpumii
HaTJIATOBUN OPraH MIATUME K OPraH PUHKOBOTO HAr-
JIAY, KOHTPOJIOIYN HAI[IOHAJIBHUN PUHOK 1 3IiNICHIO-
0YU HATJIAM 32 IOTPUMAHHAM HEeOOXITHUX MTPABILIT JJIA
cucrem II1I 3 BucokuMm piBHeM Oesmeru (crarta 70) [10].

Ho Toro x 3axoHoM mepenbdaueno creoperus Odicy
IIII (crarTs 64), six rieHTpy ekcriepTusu y rasysi [ 8 €C
Ta CIPUAHHSA PO3POOKH Ta BUKOpUCTAaHHA Hamitinoro 111
[10; 17]; €Bporteticekoi pamu 3 urans L1 y cximasi mpen-
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CTABHUKIB [Jep KaB-uIeHiB, 110 BiAIIOBIIaTHMe 3a CIIPH-
SHHS TapMOHI30BAHOMY 3aCTOCYBAHHIO TTOJIOXKEHD 3a-
KOHY Ha Bcili Tepuropii €C Ta 3a6esnedeHHs CITiBIIpaIri
Ta KOOPAMHALII Ji¥f MK HAITIOHAJIbHUMU HATJIAOOBUMI
opranamu (crarta 65); KoncysisraTuHoro opymy, Ak
JIOPAIUoro OPraHy [JIA HAJAHHA TeXHIUHOI eKCIIepTU3N
Ta KoHcyssryBauHa Kowmicii Ta [Tpasmiaua €Bporeiicbkoi
Pagu 3 muraus 111, a Takosk CIIpUAHEA BUKOHAHHIO IXHIX
3aBMIaHb, 110 Mag€ «...TIPENCTABIATH 30a7IaHCOBAHUII BU-
0ip 3aIliKaBJIeHUX CTOPIH, BKJIIOUAOUHN IPOMIC/IOBICTD,
cTapTarii, MaJjii Ta CepeaHi MiAIPUEMCTBA, TPOMAIChLKe
CYCHLJIBCTBO TA HAYKOBI Kojia» (cTaTTA 67); HAyKOBOI Ipy-
Y He3aJIe’KHUX eKCIEePTIB JIA MiATPUMKN TPaB03aCcTo-
coBHOI miansHOocTi KoMmicii (ctarta 68) [10].

3a mopylIeHHA 3aKoHy IepeadadeHo agMiHicTpa-
TUBHI IITpadu, ajie BUJ Ta PO3MIp TaKuXx ITpadis 3a-
JIEJKAaTUMYTh BiJl BCiX 00CTABUH, II0 CTOCYIOTHCA TAHOT
cuTyallii, a caMe: XapakTepy, TAKKOCTI 1 TPUBAJIOCTI
HOpYILIEHHA Ta HOro HACIIIKIB i3 ypaXyBaHHAMU METU
cuctemu IIII, KigTbKOCTI TOCTpaXKAAINX 0CIO Ta PiBHA
IIKOAU, AKOI BOHU 3a3HAJIU; PO3Mip, PiUHUI 060POT
1 YacTKa PUHKY 0IIeparopa, AKUil BUMHUB ITOPYIIeHHST;
HAABHICTh HOM AKIIYIOUNX YU O0TSAIKYIOUNX 00CTABUH;
HaBMUCHUN UM HeA0AJINI XapaKkTep MOpyIIeHHs; CTy-
MiHb CIIIBIIPAIll 3 HAI[IOHAJIBHUMHU KOMIIETeHTHUMU
opraHaMu 3 MeTOI0 YCYHEHHs ITOPYIIEeHHA Ta IIOM fK-
IMIEHHA HeTaTUBHUX HACJIIKIB MOPYIIEHHS, a TAKOXK
HASABHICTb YU BiJCYTHICTh 3aCTOCOBAHUX HAI[IOHAJIBHUM
KOMIIETEHTHUM OPTaHOM a[MIHICTPATUBHUX HITpadiB
3a 1e nopymenHsa (crarta 99). Hampuxkian, 3a mopy-
MIeHHA Cy0 €KTaMU T'OCHOapOBAHHA 3a00pOHEHUX
MPAaKTUK a0 HeBIiAIIOBIHOCTI, II0B'A3aHy 3 BUMOraMu
II0 MaHWX, MOKe OyTH HakKIameHo mrrpad mo 35 MIIH.
€Bpo abo 7% Bim M0OT0 3arajIbHOI0 CBITOBOI'0 PIUHOTO
000pOTY 3a TIoTIepemHii (piHAHCOBUU PIK 3aJI€/KHO BijT
TOTO, AKE 3 IUX 3HAUEHDb BUIIE; 34 ITOPYIIEHHA BUMOT
ab6o 3000B’A3aHb 3aKOHY — /10 15 MuIH. eBpo a6o 3%;
3a HAJAHHA HEIPaBUJIbHOI, HEIIOBHOI a00 OMAHJINBOI
irdopmariii — mo 7,5 murH. eBpo a6o 1% [10].

Bes cymuiBy, mpuitHATHI SaKOH MOXE CIIPUINHUTH
BUHUKHEHHA 0araThb0X BUKJIHKIB IJIA IMILJIeMeHTAIlll
HOT0 TI0JIOJKEHD Y PeaJIbHICTh, OTHAK TAKOXK BIIKPUTHU
HOBI MOXKJIMBOCTI Ta TIEPCIIEKTUBY po3BUTKY cepu 111,

Ha mor aymKy, HalGiIbIINMU BUKJITUKAMU 1MILJIE-
MEHTaIlil TI0JI0KEeHb SaKOHY € HaJIesKHe BIIPOBAKEH-
HA Ta 3a0e3reYeHHsA JOTPUMAaHHSA MOJIOKEHb, & TAKOIK
CTBOPEHHS TIOCJTIIOBHOI Ta e(DeKTUBHOI CUCTEMU YIIPAB-
JiHHA y i cdepi HAa BCbOMY KOHTHHEHTI. 3aruryTa-
Ha Meperka HaI[lOHAJIBLHUX OPTaHiB, AKAM JOPYUIEHO
IMILIEMEHTAIliI0, MOKe 3ITKHYTHCA 3 IpobiemaMu (i-
HAHCYBaHHA, TEXHIYHOI CITPOMOXKHOCTI Ta HAABHICTIO
KBaJTi(hiKOBAHOTO TIEPCOHAITY.

He cmip saGyBaTu i Toit dakr, 110 iMIIIeMEeHTAITIA
3aKoHy MosKe TTPUSBECTH A0 BUHUKHEHHA MOTEHITIHHIX
BUKJIVKIB He JIUIIE JIJIA BCiX Cy0 €KTiB roCroqapioBaH-
HA, 10 PO3POOJIAIOT, BBOJATH B €KCILIyaTallil0, BUKO-
pucrtoByioThk cuctemu 11, ane ¥ gijia KopucTyBauis.
Hanpugian, iMIieMeHTaIlisa MOJI0KeHDb SaKoHy IIPU-
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3Bejie /10 301JIbIIeHHA eKCILTyaTalliifHUX BUTPAT Ta I[iH
Ha cucremu IIII. Hacammepesn, moBa iize Ipo Te, 110
cucremu 111 MoxyTh MaTy BUILY BapTicTh IIOPiBHAHO
3 arasioriunumu cucremamu 111 3 perioHis i3 HIKUIME
craggapTaMu abo 0e3 HUX, a ITIBUIIEHH] BUMOTH 10
Oesnexu 1U(POBUX PIllleHb Ta aJITOPUTMIB BUKOPUCTAH-
HA 0OTiIB MOKYTh 30LIBIINTA BUTPATU HA PO3POOKY Ta
IMITPUMKY TaKUX CHCTEM, & TAKOK ITPU3BECTH 0 TTIOTEeH-
IIHOTO MIBUIIEHHSA IiH JJIA ciookuBadiB [lo Toro K,
SaKoH MICTATH YMMAJIO II0JIOKEHb II[010 HeoOXiZTHOoCT1
3MMiMICHEHHA JIIOICBKOT0 HATJIALY, MOHITOPUHTY, TIOBIOM-
JIEHHSA IIPO CePHo3Hi IHIIUAEHTH Ta HECIIPABHOCTI, II[0
30iIbIIIye eKcruTyaTaliiiai Burparu. [ligTBepmxeHHAM
MOE€I IyMKH € MOCJTIKEeHHSA OI[IHKY BILTUBY HOPMAaTUB-
Hux suMor 1o 111 B €sporri, ke mpoBeaeHe a1 €Bpo-
neticeroi Kowmicii me y 2021 porri. PesyibraTtu msoro
JIOCITIIFKeHHA JeMOHCTPYIOTh, 1[0 JOTPUMAHHA BUMOT
II[0JTO0 BiJIITOBITHOCTI TIOJIOXKEHHAM SAKOHY OPi€HTOBHO
Mozke KomrryBatu 10 THCAY €BPO, TOMI AK MTPUIO0AaHHA
JIOJTATKOBUX TIOCJIYT 260 HAaliMaHHA 0IaTKOBOTO IIePCo-
HaJTy MOKe 30LThIuTH BapTicTh 0 30 Tucsa4 espo [18].
3 1BOT0 MIPUBOY KepiBHUKN 150 BEJTUKUX €BPOTIENCHKIX
romitagii (Airbus, Renault i Heineken, Siemens To1ro)
3BEPHYJIUCA 3 BIAKPUTUM JIUCTOM /10 €BPOITEHCHKOI KOMi-
cii, €sporeiicbroi Pamu ta €Bpomneiicekoro [Tapiamenty
po iX CTYpOOBaHICTh TAKUM CYBOPUM PETYJTIOBAHHAM
cucrem IIII Ta 6a30BUX MopgeIeii, He3aJIeKHO BiJI IX BU-
kopucranua. Ha qyMKy 1ux KepiBHUKIB iIMILUIEMEHTAIiA
TOJIOXKEeHb 3aK0Hy MOXKe MPU3BECTH A0 301JIbIIIeHHA
BaprocTi cucreM IIII Ta sHW:KEeHHA IPOLYKTHUBHOCTI
iXHBOI IIAJIBHOCTI, a8 0TIKE, KOHKYPEHTOCITPOMOKHOCTI
TMOPiBHAHO 3 iHIMUMU KpaiHamu cBity [19].

He coipg 3anummary mosa yBarorw i Te, 110 HagBHICTb
YITKO MPOITMCAHUX MOJIOKEHb 00 (DYyHKITIOHYBAHHS
cucreM I MoxxyTh BUMaratu BUMKHEHHA abo o6Me-
sKeHHA neBHuX QyHKIii cucrem III muis 3abesmeuents
BIJIIIOBITHOCT1, PE3yJIBTATOM YOTO MOXKe OyTH 3aIpo-
BAPKEHO MEeHI (PyHKI[IOHAIBHI a00 ImepcoHasisoBaHi
OPOAYKTH [JIA KiHIIEBUX KOPUCTYBAUIB.

Ha »xanb, BUuKOHAHHA BCiX BUMOT S3aKOHY MOYKE 3aTPU-
Maru 3arryck HoBux rpoaykTiB 1111, mpusBecTu 10 BUTpa-
YaHHSA Yacy Ha BUXiJ] Ha PUHOK Ta IMOBIPHOTO BiJICTaBaH-
HA €BPOIEHMCHKIX PO3POOHUKIB Bif] PO3POOHIUKIB 3 PETIOHIB
3 MeHIII cyBopumu TipaBwiamu s cucrem 111, Takowxk
HaJIMiIPHO CyBOPI TTOJIOMKEHHSA SaKOHY MOMKYTb ITEPEIITKO]I-
JKaTU TOCITIKEHHAM 1 PO3p00KaM, TIOTEHITINHO CIIOHYKa-
10U 710 po3poOku HoBux cricreM LI B iHIIMX perioHax.

Bpemrri-pemt, mpakTuuHe 3acTOCYBAHHSA SaKOHY
MOK€ COPUUYMHUTU BUHUKHEHHA PO30IKHOCTEN MiK
nepsxaBamu-dieHamu €C oo 3mificHeHHA HAIJIA-
JIy Ta 3aCTOCYBAHHSA MOJIOKEHDb 3aKOHY B MEMAX CBOIX
FOPUCOUKITIHA.

ITopsn 3 ium, eBporetickki podpodHuKY crucremu 1111
MOXKYTh CKOPUCTATUCSA HUSKO HOBUX MOKJIMBOCTEIL.
ITo-tiepire, Gyayuu mepiioo ri06aJIbHOI0 ITPABOBOIO
6a3010 1A nocravaibHukKiB cucreM 1111, 3axkod mosumiri-
OHYE €BPOIENCHKIX PO3POOHUKIB AK «IIEPIIOTPOXiIIIiB»,
MOTEHINMHO CTBOPIOIOUN MpelleeHT AJIA 1HIINX KpaiH,

AKL OyoyTh HaciigyBatu el npukaan. [lo-gpyre, eB-
porteticbki po3pooHuku cucrem IIII moxkyThs cTBOpUTH
pernyTaiiito po3pooHuKiB HaitiHUX cuctem LI, mio 3a-
0e3IeuyTh BUCOKUII PiBEHBb 0e3IMEeK Ta BUKIUKAThH
JIOBipYy, ITABUIIYIOYM MTOTMUT HA CBOI MPOAYKTHU Ta MO-
cayru. [To-Tpete, 3akoH CTBOPIOE MiATPYHTS I Y€CHOI
KOHKYPEHIIil B PerioHi, ajpKe yci ¢y eKTH roCIogapio-
BaHHsA, 10 3aiiMaroTbea 111, Hes3aexHo Bl TOXOMKeH-
Hf, TIOBUHHI TOTPUMYBATHUCA MOJIOKEHB 3aKOHY, 1100
mparfoBaTu B Meskax €C.

BHCHOBKH i IIepCIIEKTHBHU MOTAIBIIAX JOCJIi-
IKeHb, TakuM YnHOM, IiJICYMOBYIOUU BUIIEBUKJIA/IEHE,
BapTO 3pOOUTHU TaKi BUCHOBKU:

1) 3aKoH BBOOUTH 3arajibHOEBPONEHChKI MiHIMAaIbH1
Bumoru 1o cucreMm 11, mo rpyHTyeThCAa HA 3aCTO-
CyBaHHI PUBUK-OPIEHTOBAHOTO ITIIX0/IY 10 PETYJIIO-
Bauusa 1. Takuit migxig cipAMOBAHUEN HA 3aXUCT
(dyHIaMeHTaIbHUX IPaB JIIIUHNA, BEPXOBEHCTBA
mpaBa, IeMOKparTii, HABKOJIUIIIHKOTO CePETOBUIIIA
Bim HeratmBHOro BriuBy cucrem ITII.

2) 3akou poapisuasae cucremu L1 3a vorrpma piBHAMU
pUBUKAMU: 3 HEITPUNHATHAM PUSUKOM, 3 BUCOKUM
PUBHUKOM, 3 00MEKEeHNM PUSUKOM a00 CIIeI[iaIbHUMK
30008’ A3aHHAMH II[0I0 IIPO30POCTI, 3 MIHIMAJIBHUM
PUBUKOM.

3) o HaNOUIBIINX BUKJIUKIB IMILIEMEHTAITIT M0JI0YKEHb
SaKoHy BiTHECEHO: HAJIeYKHEe BIIPOBAPKEHHSA Ta 3a6e3rie-
YeHHS JOTPUMAaHHA IT0JI0YKEeHb; CTBOPEHHSA TIOCITIIOBHOL
Ta e(DeKTUBHOI CHCTEMHU YIIPABJIIHHA ¥ ITiif chepi HA
BCBOMY KOHTHHEHTI; 30UIBIIIEHHA eKCILTyaTaIliiHIX
BuTpar Ta 11id Ha cuctemu 1111, BuMkHeHHs a60 o6Me-
sKeHHA TeBHuX (yHEiit cricremu 11 st sabesneueH s
BIIIIOBITHOCTI, 3aTPUMEKA 3aITyCKy HOBUX IIPOAYKTIB
111, saTpara uacy Ha BUXiJl HA PUHOK, BiJICTABAHHA
€BPOIIEMCHKIX PO3POOHIKIB BiJT IHIIIMX PO3POOHUKIB 3 pe-
TIOHIB 3 MEHIII CyBOPUMU HpaBwiaMu Ajis cucrem 1,
BUHUKHEHHA PO30LKHOCTEl MK Jep:KaBaMU-UWIeHAMU
III0/10 3iMICHEHHSA HATJIAJY Ta 3aCTOCYBAHHA IOJI0YKEHb
IILOT0 3aKOHY B MEJKaX CBOIX IOPUCIUKITIA.

4) ITo MOKITMBOCTE €BPOIIEMCHKUX PO3POOHUKIB CUCTEM
IITT BimHECEeHO: CTBOPEHHS MIPEIeeHTY JIA HACITiTy-
BaHHA, POPMYBAHHSA PeIryTarlii po3po0HUKIB HaTii-
Hux cucreM IIII; 3abesreueHHA YyecHOI KOHKYPEHIIi1
B PETrioHi.

IMmniemenrariis 3akoHy 3ajiekaTuMe Bifl TOTO,
HACKIJIbKA e()eKTUBHO HOro MOJIOKEeHHA 30ajIaHcy-
I0OTh MOYKJIMBOCTI Ta BUKJIWKU, & TAKOK BiJ TOr0, AK
aanTyoThCA Cy0 €KTHU TOCIIONAPIOBAHHSA, OPTaHu IIy-
6JTIUHO1 BJIAJI Ta TPOMAJICHKE CYCITIJILCTBO JI0 HOBOTO
HOPMAaTUBHO-TIPABOBOTO peryJwoBaHHA. | juie miciisa
TI0/T0JIAHHA BCixX ckrafguoiiB €C MoKHA Oye To3uITi-
OHYBaTH SK CBITOBOTO JIilepa B €TUYHOMY Ta BiJ[IOBI-
IasbHOMY po3BUTKY cucteM IIIT.

B nopasbimx HayKOBUX JTOCITiPKEHHAX ITPOIIOHYETh-
Cs1 30CEPEIUTH yBary Ha BUBUEHHI BIUIMBY II0JIOKEHb
3akoHy Ha (QYHKIIOHYBAHHSA IIPABOCYIUIA TA afamnTarlii
3aKOHOIABCTBA /10 IBUAKOILUINHHUX 3MiH y cepi mpa-
BOCY[I/IA Ta TEXHOJIOTIIA.
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AIMIHICTPATUBHI IHCTPYMEHTHU
TA METOAM 3AXUCTY IHBECTULII B YKPAIHI

ADMINISTRATIVE TOOLS AND METHODS
OF INVESTMENT PROTECTION IN UKRAINE

AHoTauif. BCTyn. Y cTatTi aHAN3yeTbC KOMIMIEKC AgMIHICTPATUBHUX iIHCTPYMEHTIB Ta MeTOQiB 3aXMCTY iHBECTULIN B YKpa-
iHi, SIKi BUKOHYIOTb Pi3Hi QyHKUIi: pe2ynsTUBHY, 3aXMCHY, gO3BibHY, apbOiTpaxHy, cTabini3ayiviHy, KOHCYNbTALiNHY, iHpopmayiri-
HY, CTUMYJIOIOYY TA KOHTPOJIbHY.

MeTta. poBegeHHs TeopeTM4HO20 00 PYHTYBAHHSA AgMIHICTPATUBHMX IHCTPYMEHTIB Ta MeTOgiB 3aXMCTy iHBeCTULii B YKpa-
iHi TG BU3HAYeHHs MPIOpUTETHUX HAMPAMIB pepopm gisi MOKPALLEHHS IHBECTULIFIHO20 KAIMaTYy.

Martepiann i metogu. OCHOBOIO g/ GOCNIQXKeHHSA CTA/IM 3AKOHOGABYI aKTH YKpaiHu, BKItoYatoumn 3akoH Ykpaium «[1po ag-
MIHICTpATuBHY npouegypy», «[1po gepxaBHy NigTpUMKY IHBECTULIIMHUX MPOEKTIB i3 3HAYHUMM IHBECTULISIMU B YKPQiHi», «[1po
IHBeCTULINHY Gis/IbHICTb», «[1pO pexxum IHO3eMHO20 iIHBECTYBAHHS» Td «[1p0 3aXMCT IHO3eMHMX IHBECTULIN B YKPAiHi». 3aCTo-
COBYBA/INCA METOGM CUCTEMHO20 AHAAI3Y, MOPIBHSAIbHO-NPABOBMI METOg TA METOg y3d2d/ibHeHHS.

Pe3ynbtatn. Y cTatti 06fpyHTOBAHO KAacndikauilo GyHKLiA agmiHiCTPaTUBHUX IHCTPYMEeHTIB Ta MeTOgiB 3aXuUCTy iHBeCTH-
Ui, geTanizoBaHa ix CyTHICTb. BU3HAYeHO KMOHOBI HaNPSMYM MPABOBO20 3a6e3nedeHHs 3aXUCTY iHBeCTOpIB, Taki K 2apaHTil
CTabinbHOCTI YMOB 3GifiCHEHHS iHBECTULLiNHOI gisiIbHOCTI, MpaBoBa 6e3rneka Big He3aKOHHWX Gili gepXaBHUX Op2aHiB, 3a6e3-
ne4YeHHs1 KomneHcauii 30MTKiB Ta 3ax1CTy Big ekcrponpiauii. 3anponoHOBAHO pekoMeHgauii 1ogo aganTauii ykpaiHCbko20
30KOHOGABCTBA gO MKHAPOGHUX CTAHGAPTIB TA 3AXOgM G/l CTBOPEHHS CIPUATANBOR0 IHBECTULINIHO20 KNIMATY, BKIOYAI04M
HAQaHHS 2aPAaHTIVi NPaB BAACHOCTI, apOITpaXK Ta BUpILLeHHs CropiB, MOgaTKoBi ninban. OcobamBy yBazy npugineHo imnepa-
TMBHMUM HOPMAM, SIKi BCTAHOB/IOIOTb 000BA3KOBI MPABM/A OGO HAGAHHS gepXXaBHMX 2aPAHTIi 3aXMCTy IHTepecis iHBECTOPIB.

IMepcrekTuBu. [10gabLLi GOCIGKeHHS MOXYTb OYTv CPSMOBAHI HA geTa/IbHe BUBYEHHS €PeKTUBHOCTI BPOBAGXKeHMX ag-
MIHICTPATUBHUX IHCTPYMEHTIB Ta METOQiB, iX BI/IMBY HA 3A/1y4eHHS iHBeCTULil, a TAKOX Ha po3pobKy HOBUX MEXAHI3MIB 3aXM-
CTy IHBeCTopIB 3 ypaxyBAHHAM 3MiH y MDKHAPOGHOMY MpaBoBOMY MO/l T eKOHOMIYHIN cuTyauii B YKPAiHi.

KnrouoBi croBa: agmiHicTpatnBHi iHCTpYMeHTH Ta MeTOgu, 3aXMCT IHBECTMLIN, YKPAiHCbKe 3aKOHOGABCTBO, gepyKaBHI 2a-
paHTii, npaBoBa 6e3neka, iMnepaTnBHi HOPMAN.

Summary. Introduction. The article analyzes the set of administrative procedures for the protection of investments in Ukraine,
which perform various functions: regulatory, protective, permitting, arbitration, stabilization, consultation, informational, stim-
ulating and control.

The purpose of the study. Conducting a theoretical substantiation of the administrative procedures for investment protection
in Ukraine and determining the priority areas of reforms to improve the investment climate.

Materials and method. The basis for the research was the legislative acts of Ukraine, including the Law of Ukraine “On Admin-
istrative Procedure”, “On State Support of Investment Projects with Significant Investments in Ukraine”, “On Investment Activity”,
“On the Foreign Investment Regime” and “On Protection of foreign investments in Ukraine”. Methods of system analysis, com-
parative legal method, method of generalization and structural analysis were used to assess the effectiveness of administrative

procedures and legal norms regulating investment protection.
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Results. The article reveals the functions of administrative procedures for investment protection, which include regulatory,
protective, permitting, arbitration, stabilization, consultation, information, incentive and control mechanisms. The key areas of legal
protection of investors have been identified, such as guarantees of stability of investment activity conditions, legal security against
illegal actions of state bodies, provision of compensation for losses and protection against expropriation. Recommendations on
adapting Ukrainian legislation to international standards and measures to create a favorable investment climate are proposed,
including the provision of guarantees of property rights, arbitration and dispute resolution, tax benefits. Special attention is paid
to imperative norms that establish mandatory rules for the provision of state guarantees for the protection of interests. investors.

Prospects for further research. Further research can be aimed at a detailed study of the effectiveness of the implemented
administrative procedures, their impact on investment attraction, as well as the development of new investor protection mech-

anisms taking into account changes in the international legal field and the economic situation in Ukraine.
Key words: administrative tools and methods, procedures, investment protection, Ukrainian legislation, state guarantees,

legal security, mandatory norms.

HOC’I‘aHOBRa mpo6Jiemu. [HBecTHUIlil BigirpamnTh
KPUTHUYHO BAyKJITUBY POJIb B EKOHOMIUHOMY PO3BUT-
Ky Oynb-sAkoi kpainu. B YkpaiHi, 30kpema, IogaTku Bif
(yHEKITIOHYI0U0r0 6i3HECY (DIHAHCYIOTH 3HAYHY YACTUHY
JIepsKaBHUX BUTPAT, BKIIIOUAOUU 6e3IeKy Ta 060po-
Hy. OqHakK, 1Jisa 3a6e31reueHHs CTIHKOT0 eKOHOMITHOTO
3POCTAHHSA Ta BiJHOBJIEHHSA MiCJIA KpU3, KpaiHa rmorpedye
3HAYHUX 00CATIB 1IHO3eMHUX IHBECTUIIIH 1 BaJIyUeHHA
BEJIMKUX MIXKHAPOTHUX KOMIAHIHA.

Ha croropgminimiii messp, OLJILIIICTE €eKOHOMICTIB Ta
PEICTABHUKIB 013HEC-CITITEHOTH HATOJIOIIYIOTh, 1110 6e3
TOKpAIleHHA 1HBEeCTUIIIHOrO KIiMaTy B YKpaiHi OUiKy-
BaTU CTPIMKOT0 €KOHOMIUHOTO 3pOCTaHHA He BapTo. On-
HI€I0 3 TOJIOBHUX TTPO0JIEM, 1110 TIEPEITKOKAI0TH TPUTOKY
1HBECTHIIIH, € HeCTAOLIBLHICTh IIPABOBOI CHICTEMU, KA He
JIO3BOJISIE IHBECTOPAM ITPOTHO3YBATH CBOI CTPATETIUHI TLIa-
HU Ta MOJIEJIIOBATH KiHIEBI Pe3yJILTATH CBOIX 1HBECTHUIII.

3a Takux yMOB 0COOJIMBOTO 3HAUEHHSA HAOyBae PoJib
JIepPsKaBU y CTBOPEHHI CITPUATIIMBUX YMOB JIJ1A IHBECTO-
PiB, BKIIIOUAIOYY BTPYYAHHA Y iX TiAIBHICTH TA IIPOBe-
JIeHHA MOHITOPUHTY aJIMiHICTPATUBHUX 1HCTPYMEHTIB
3aXUCTy 1HBECTUIIN [JIA 3MEHIIIEeHHA MOJITUYHUX Ta
exoHoMiuHUX pusukiB. [IpaBoBi HOpMU Ta agMiHICTpa-
TUBHI TIPOIIEYPH, 10 PETYITIOITh PO3BUTOK 1 3aXUCT
1HBECTUIIHHOT JIAJBHOCTI, MOKYTh 3HAUHO BIIJIMBATHA
Ha AKICTH Ta KiJIbKICTh 1HBECTUIIIH, CTUMYIIOI0YH 260,
HABIIAKW, CTPUMYIOUHN 1HBECTOPIB. 3BAKAIOUN HAa BU-
KJINKH, SIKI CTOATH Hepe YKPaiHO, BKIIOUAIUN HE00-
XITHICTh BIMHOBJIEHHA 3PYHHOBAHOI 1H()PACTPYKTYPH Ta
3arajibHe €KOHOMIYHE BiIPOKeHH, INTAHHA aJIMIiHI-
CTPATUBHUX 1HCTPYMEHTIB Ta METOMIB 3aXUCTy iHBEC-
TULiH Ha0yBae 0co6JIMBOI aKTyasbHOCTI. BincyTHicTb
cTabiJIbHOT TPAaBOBOI 623 Ta e(PEeKTUBHUX MEXAHIZMIB
3aXUCTy 1HBECTOPIB MOKe TIPU3BECTH /10 3HUIKEHHSA 1H-
BECTHUIIIITHOT TPUBA0IUBOCTI KPAIHU Ta YIOBIJIBHEHHA
TeMIIiB il EKOHOMiIYHOTO PO3BUTKY.

Anajiz ocTaHHIX DOCTig:KeHb i mMyGiKain.
Hayrosenp @inryx H. Hagae moBHUIT aHaMi3 cTaHy Ta
TeH/IeHI[i}1 1IHO3eMHUX 1HBECTUIIII B EKOHOMIKY YKpaiHu,
Cserniuna FO. B cBoix po6oTax posryiAmgae MIpaBoBUMN
3aXUCT ITPAB IHBECTOPIB Y KOHTEKCTI IT0JI0KeHb 1'ocrio-
IlapChKOT0 Koekcy Yipaiuu [1; 2]. A naykosurs 3eiib-
mira O. merasrizye 6e3rocepeqHbo MPABOBI MOKITUBOCTI
3aXUCTy IIpaB iHBecTOPiB [3], mep:kaBHUM rapaHTiAM

3axXUCTy IpaB iuBecTopi mpucBsueHi poboru Xpimii O.
[4], maykoBerns KoBanmbuyk B. mocmimkye agminicTpa-
TUBHI TIPOIEIYPU AK MEXaHI3M 3aXUCTY 1HBECTUIIII,
aKI[eHTYIOUHN yBary Ha HeoOXiqHOoCTI ped)opMyBaHHSA
aaMIHICTPATHUBHOIO 3aKOHOIABCTBA YKPAIHU [JIs I10-
KpAaIleHHA 1HBeCTUIIiiTHOro KiriMary [5].

Inosemui mocirimkenusa nposomuian Smith J. and
Johnson R., Axki y cBoiit po6ori «Investment Protection
Mechanisms in Emerging Markets» gocmimxyrors pisai
MIIXOOU 0 3aXUCTY 1HBECTUIII} B KpaiHAX, BKITIOUA0UN
Yxpainy. ABTOpU MiAKPECT0ITh BAKINBICTD MizKHA-
POHUX YroJl TA JBOCTOPOHHIX 1HBECTUIIMTHUX IOTOBO-
PiB A1 3a0e3neUeHHA HAJINMHOT0 3aXUCTy IHBECTOPIB.
Brown L. y crarti «Legal Frameworks for Investment
in Eastern Europe» anasizye mpaBoBi CTPYKTypu KpaiH
Cximmoi €Bponu, BKIOUAKOUYN YKpPAiHy, Ta iX BILIUB
Ha iHBecTUIIHHUI KaiMarT. Bigsmadaerncd, mio IoJii-
TUYHA HEeCTaOLILHICTD 1 cJIA0KICTh IPaBOBOI CUCTEMU
€ OCHOBHUMU BUKJIUKAMHU JIJISI iIHBECTOPIB B YKpaiHi.
Knayc E.Maiiep i Con EcTpin meramisyioTs iHBeCTH-
mitiai crparerii [6]. Chen Y. y cBoemy mocmimkeHHi
«Administrative Procedures and Investment Climate
in Post-Soviet States» mopiBHIO€ agMiHiCTPATUBHI IPO-
HeAypU 3aXUCTY 1HBECTHUIIIN B PIBHUX MTOCTPAIAHCHKUX
KpaiHax, 30kpeMa Ykpaiui [7]. Bin Bkasye Ha HeoOxif-
HICTh yTOCKOHAJIEHHA aIMiHICTPATUBHUX MTPOIEAYP 1A
HIIBUIIEHHSA 1HBECTUITIHHOI IIPUBAOINBOCTI.

Pazom 3 TuMm 3asiMmIaroThCA HE BUPINIEHUMHU IIPO-
0JIeMHI B OKpeMUX MUTAHHAX HECTAOLILHOCTI ITPaBOBO1
cucremu: HesBaykaroun Ha unciieHH] ped)opMHU, ITPaBo-
Ba cricTeMa YKpailHU Bce IIe 3aJIUIIaeThCA HecTa0lIb-
HOIO, II[0 CTBOPIOE PUBUKU IJIA 1IHBECTOPIB TA ITUTAHHSA
HEIOCKOHAJIOCT] aIMiHICTPATUBHUX ITPOLIEYP 3aXUCTY
imBectuIliii. IcHyroul afiMiHICTPATUBHI OPOIEYPU HE
3a0e3MeYyI0Th IOCTATHBOTO PiBHA 3aXUCTy IHBECTOPIB,
1o motpedye momaseioro pedopmyBaunsa. [locriitaa
MOJIITUYHA HECTAOLIBHICTD YCKIIQTHIOE IOBTOCTPOKOBE
IJIAHYBaHHA [IJIA 1HBECTOPIB Ta 3HWKYE 1HBECTULIIHHY
IpPUBAOJIUBICTD KPATHU.

1A moKpareHHs iHBeCTUIIHOT0 KITiMaTy B YKpa-
1H1 HeoOXiHO IIPOIOBKYBaTH Pe)OpMyBaHHSA TPABOBOI
CHUCTEMHU, COPOIIEHHA aIMiHICTPATUBHUX IIPOIEIYP Ta
60pOTHOY 3 KOPYIIIIi€t0, 110 JO3BOJIUTH CTBOPUTH CIIPU-
ATJIVBI YMOBH [JIA iIHO3€MHUX 1HBECTOPIB.
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MeToX0 CTATTI CTAJI0 IIPOBEIEHHA TEOPETUUHOTO
O0OT'PYHTYBaHHA aqMiHICTPATUBHUX 1HCTPYMEHTIB Ta
METO/IiB 3aXWMCTY 1HBECTUI[ill B YKpaiHi.

Marepiaau i MmeTomu. OCHOBOIO 1A JTOCIIiIKEHHA
CTaJIM 3aKOHOQABYI aKTH YKPAIHHU, BKJIIOUYAKYHN SaKOH
Yxpaiuu «IIpo agminicTpatruBHy mpoieaypy», «IIpo
JepKaBHY MATPUMKY 1HBECTUIIMHUX TTPOEKTIB 13 3HAU-
HUMU 1HBECTUIAMU B YKpaiHi», «[Ipo iHBecTUIITTHY
IATBHICTE», «IIpo pesxrM iHO3eMHOT0 iHBECTYBaH-
HA» Ta «IIpo 3axmcT iIHOBEMHUX 1HBECTUIIilI B YKpai-
Hi». 3aCTOCOBYBAJINCA METOIU CUCTEMHOTO aHaJIi3y,
MOPiBHAJILHO-TIPABOBUII METO/I, METO/]T y3araJibHeHHA
Ta CTPYKTYPHOTO aHAJIIZY [JIA OIiHKYN e()eKTUBHOCTI
agMiHICTPATUBHUX IHCTPYMEHTIB Ta IPABOBUX HOPM,
1[0 PETYJIIITH 3aXUCT 1HBECTUITIH.

Buxkinag ocHoBHOro Mmarepiasy. 3a oiHkaMu
CBiTOBOr0 GAHKY, IIPOTATOM HACTYIITHUX I€CATH POKIB IS
BiZI0y10BU 3pyHHOBAHOI iH(QPACTPYKTYpH YKpaiHi Heob-
xifgHo 6ymde moHatimenre 486 mupa. moapis CIITA [8].
Tax, :KUTI0BUIi cEKTOp MOTPedyBaTUMe 1HBECTUIII THUX
BJIMBaHL y cyMi 82, 62 mupx. $, Tparcmopt — 72,9 mup.
$, Toprisiig 1 mpoMucIIoBicTh — 68,4 Muipa. $, clIbCEKe
rocrnomapcTBo — 58,32 muipa. $, eHepreTHka, comiaib-
HUI 3axucT Ta inme — 48,6, 43,74 Ta 111,78 mupn. $
BIJIITOBITHO. 3 METOI0 CTUMYJIFOBAHHSA 3AJ[yYeHHA B €KO-
HOMIKY YKpaiHU CTpaTeriyHuX iHBECTOPIB, MiBUIIEHHA
IHBECTHUI[AHOI IPUBAOJIMBOCTI YKPAIHU IPUAHATO SaKOH
Yxpainu «IIpo mep:kaBHY TDiATPUMKY 1HBECTUIITHUX
ITPOEKTIB 13 BHAUHUMU IHBECTUIIIAMU B YKpaiHi» [9].

IIpaBoBi HOpPMH, 1[0 PETYJTIOIOTH POZBUTOK 1 3aXUCT
1HBECTUIIIHOI TIAJILHOCTI MOKYTh BILUTMBATH HA AKICTH
1 KUJIBKICTE IHBECTUIIN 1 TUM CAMHUM CTHUMYJIIOBATH iH-
BectopiB. IlocTae muTaHHsa OPO POJIb, IIOBHOBAKEHHS
IlepPsKaBU BTPYUATHUCA B JiAJILHICTb 1IHBECTOPI IIJIAXOM
aKTHUBI3aIlil ITPABOBOI 0a3u IIEBHUX AMIHICTPATUBHUX
IPOLIEAYyP 100 3MEHIIIEHHA PUSUKY 1HBECTOPIB.

3araJjibHe TIOHATTA TEPMIHY «aIMiHiCTpATHBHA IIPO-
nmeaypy» 3akpiruiero y 3akoni Yipainu ««IIpo ammi-
HicTpaTuBHY mponenypy» [10] Ak mopAgok posriamy
Ta BUpimieHHA cipasu (cT. 3., . 1), peasisarisa AK0To
MOBUHHA 0a3yBaTHUCA HA HACTYITHUX TPUHIIATIAX:

1. T'onosrull npuHyun:

— BEPXOBEHCTBO, PIBHICTb ITPaBa;
2. 0606°a3K060-0n0cepedKo8arl NPUHYUNL:
— HeyIlepeIKeHiCTh;
— CBOEUACHICTB;
— O(iLifHICTE;
3. Ilpuxinuyesa mesa:
— e(PeKTUBHICTb.

Bapro 3ayBazkuTu, 1o Yepaina He € IIepIow y mu-
TaHHI TIPABOBOTO 3aKPIIUIEHHA TEPMiHY «aMiHiCTpa-
THUBHA TIpolieaypar. Takuii SakoH TPUHUHATO y 6GiTb-
IocTi Kpaid cBiTy, a came B: ABcTpii, AsepbaiimxaHi,
Anb6awnii, Bonrapii, Bipmewnii, ['pysii, Hawii, Icoanmii,
Icnawnii, Itamii, Makenonii, Hinepinaumax, Himeuunsi,
Hopgerii, ITospmi, I[Topryrasmii, Coopauunsi, CiioBe-
Hil, Yropmuni, @inmaumii. @panii, Xopsarii, Yexii,
IIseiimnapii Ta IIsemii [11].
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Cutig TAKOsK ITIIKPEC/INTH, 10 03HAYEH] BUIIE IIPUHIH-
1 aIMIHICTPATUBHUX MPOIIEMYP JO3BOJIAIOTE TPABUJIHHO
PO3yMITH Ta 3aCTOCOBYBATH MPUHITUIU 00, Oeamoce-
PEeOHBO BiKe 3aXUCTy iHBeCTHlii B Ykpaiui. Haykoserb
®Decenxo O. M. KoHKpeTH3ye, 1110 B I[LJIOMY ITPABOBI IIPUH-
IUTIH TTOUJIAIOTHCA HA 3araJIbHOIIPABOBI, MIzKTaTy3eBi Ta
raysesi [12]. Buenwuii BBaKae, 110 TajIy3eBi IPUHIIUITA
Ha0yBaIOTh 0COOJIMBOTO XapaKTepy Ta KOPETIITHCA 3 0CO-
OGJIMBUMU PUCAMU, 10 BJIACTUBI MPABOBUM 1HCTUTYTaM
IPaBoBOi, (PIHAHCOBOI, COIIAJILHOI Ta 1HIIMM cdepam aep-
JKaBU, AKI TMIPUYETHI A0 1HBECTUIIHHOI MisIbHOCTI. [0
OCHOBHUX 3 IIUX ITPUHIIUITIB HAYKOBEIIh Bi;THOCUTE:

— TIPIOPUTETHICTH IMyOJIIYHUX 3aBAAHDb Y ITPABOBOMY
peryJrioBanHi (PiHAHCOBUX BiJHOCHH;

— COIia/IbHY CITPSAMOBAHICTh 1HBECTUIIIITHO1 TIAITBLHOCTI;

— PIBHOIIPABHICTD, 3aKOHHICTD ITi[] Yac 3OilCHeHHA
1HBECTHUITIHHOI TiAJILHOCTI, TJIACHICTS i1 3iiCHeHHS;

— EeKOHOMIYHe CTUMYJIIOBAHHA Ta OI0/;KeTyBaHHA Opi-
€HTOBAHOTO HA PE3yJIbTaT;

— pallioHAIBHICTh Ta e(PeKTUBHICTD TPOBATKEHHA.

IIpakrur cymoumncTBa Xpimiia O.I. sasHauae, 110
icHyIOUa B KpalHi HOpMaTUBHO-IIPaBoBa 6as3a, AKa BU-
CTyHae rapaHTOM HiATPUMKU 03HAUEHUX HPUHIUIIIB
3MifiCHeHHA 1HBECTUIIHOI JiAJILHOCTI, Hagae iHBeCTo-
Py TIpaBO CaMOCTIMHO BUOUPATH CITOCI6 3aXUCTy MpPaB
1 3aKOHHUX IHTEpeCiB y MeKaxX IM03HAYEHUX 3aKOHO-
nasersoM [13].

A yu. 1,cr. 19 3akony Yepainu «IIpo iuBecTurriii-
Hy miAanabHicTE> Big 18.09.1991 poky Ne 1560-XII uiTko
KpIMJIEHO, M0 «IepiKaBa rapaHTye 3aXUCT 1HBECTHUIIIH
He3aJIEKHO Bi (opM BJIACHOCTI, a TAKOXK KpaiHy iHBeC-
TyBaHHA iHBecTHIil» [14]. Tomy Bike chorogHi KpaiHa
oKpecmIa Ajd cebe mpioputeTHi chepu pedopm, Akl
OyIyTh CIPAMOBaHI Ha 3aXUCT 1IHO3€MHUX 1HBECTOPIB,
a came [10]:

— Beryn o €C;

— CTBOPEHHS OCHOBU [JISI IHBECTHUITINHOI HOJIITUKH,
OpieHTOBaHOI HA JOCATHEHHA KOHKPETHUX IIiJIei;

— BMIIHEHHA 1HCTUTYIII AJIs 3a0X0UE€HHSA 1HBECTHIIII;

— BMIIHEHHA HOPMATUBHOI T 1HCTUTYIINHOI 0CHOBU
peryJioBaHHA KamiTaJbHUX 1HBECTUIIIH;

— BHUpIilIeHHA €eKOHOMIUHUX IIUTAHb Ta II0CTAHOBKA
KOHKPETHUX 3aBIAaHb B OKPEMUX rajry3sax (0OCHOBHI:
CLIIbCBKE IOCIIOIaPCTBO, BUCOKOTEXHOJIOTIUHE BUPOO-
HUIITBO, HadTOrazoBuIo0yBHA, pecypcHa, XapuoBa
TIPOMMCJIOBICT Ta BiAHOBJIIOBAJIBHI [IiKepesia eHeprii);

— aKTUBI3AIliA ITPOIlecy IPUBATU3AIlI]1 30UTKOBUX AEP-
JKaBHUX IT/ITPUEMCTB;

— TPOAOB/KEHHSA aHTUKOPYIIIINHOI pedopmu.

Hamu npoBeieHO KOMIUJIEKCHUI aHAJII3 3aKOHO-
IaBYOTO «I10J1A» [9; 14], 1110/10 1IHBECTUIIFTHOI ITOJIITUKI
KpaiHu, IpU IEOMY BCTAHOBJIEHO, 1110, 6€3M0CePeTHbBO,
10 CIIEeIiaJIbHUX aqMiHiCTPATUBHUX MPOIEAYP 3aXUCTY
npaB iHBECTOPIB MOKHA BiJTHECTH OKPEeMi MOJIOKEeH-
HA 3akoHiB Yipainu «I[Ipo iHBeCTUITINHY MiAIBHICTD,
a came: MOJIOKEeHHA cT. 18, m. 1:

— TapaHTii cTabiJIbHOCTI YMOB 3IiICHEHHA 1HBECTUITi -
HOI isIJIBHOCTI;
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— rapasTii JoAep:KaHHA IIPaB 1 3aKOHHUX iHTepeciB
Cy0’eKTiB iIHBECTHUIITHO1 JiAIBHOCTI;

— rapasTii 3aXUCTy iHO3€MHUX 1HBECTHIII} ITPU 3MiHi
3aKOHOIaBCTBA ITPO 1HO3E€MHI 1HBECTHIIII;

— cTpaxyBaHHA iHBecTuiiii (1. 4., ct. 19).

ITonoxxenusa 3akouiB Ykpainu «IIpo pesxum iHo-
3eMHOTO iHBeCcTyBaHHs»: Ta «IIpo 3axucT iHO3eMHUX
1HBeCcTHUINIIT Ha YKpaiHi»:

— TapanTii U0 MIPUMYCOBOT0 BUJIyUeHHS, & TAKOMK BifT
HEe3aKOHHUX il OpraHiB BJaau i IX M0ocagoBUX 0Ci0;

— KOMIIEHCAIliA 1 BiIIIKOTyBAHHA 30UTKIB IHBECTOPAM;

— TapaHTii IpyU MPUNIMHEHH] 1HBECTUIIIHOT JiATBHOCTI;

— TapaHTii nepekasy MpuOyTKIB i BUKOPUCTAHHSA TOXOIIB
B IHO3eMHUX 1HBECTHIIH.

Omke, MaeMo MiOKPECIUTH, 1[0 YKPAIHCbKe iHBeC-
TUITiHiHE 3aKOHOIABCTBO € JOCUTH IMOTY:KHUM. OqHAK
BBaKa€EMO 3a JIOIIIbHE IOAATH, [0 Y KOHTEKCTi OBHOT
1HTerparilii 3aK0HOIaB4YO0l 6a3u YKpaIHU 10 [OJI0KEHD,
cranmapTiB Ta 3akoHiB kpain EC mpaBoBuii pexxum aj-
MIHICTPaTUBHUX MPOIIEIYP 3aXUCTY 1HBECTHUIIIII TIOBUH-
HO OyTU agarToOBaHO A0 MIXKHAPOIHOI IIPaBOBOI 06a3u.
ITpu npoMy THIIOBI ITOJIOKEHHA Y AKOCTI KJIIOUOBUX i1eH,
IOBUHHI MiCTUTH HACTYITHI HAIIPAMKH:

— 30eperkeHHsA PeKUMY HANOLIBIIIOr0 CHPUAHHA 1HBEC-
TyBaHHs (most-favoured-nation treatment);

— JIOTPUMAaHHSA COPABEIJINBOr0 Ta PIBHOIIPABHOTO pe-
sxxumy(fair and equitable treatment);

— CIPUAHHSA PEKUMY ITOBHOTO 3axucTy Ta 6esmexn (full
protection and security).

Maemo kKoHCTaTyBaTH, 110 B y3araJbHEHOMY BUTJIA/L
aIMIHICTPATUBHI TIPOLIEAYPU 3aXUCTy 0e3mocepeqHbO
1HBECTHIIIi BKJIIOUAIOTDH Pi3HI 3aX0aU TA MEXaHI3MH,
CIIPAMOBaHI Ha 3a0e3NeueHHs NPaB Ta IHTEpPeciB iH-

BectopiB. Mu BBaxkaemo, 1110 OCHOBHUMHU eJIeMeHTaAMU

TaKUX ITPOLIEAYP BUCTYIIAE:

— 0(hOopMJIEHHS Ta BUAAYa HEOOXITHUX JIIIeH31H 1 103-
BOJIIB [JIA 3iHiCHeHHs 1HBEeCTHUINIHOI JIAJILHOCTI,
ix iHopMAaIiiHUI CyIpPOBig TA KOHCYJIbTATUBHA
OiATPUMKA;

— HaJaHHA rapaHTid IpaB BJIACHOCTI Ta 3aXUCT Bif
HEe3aKOHHUX BIJIyYEHb 1 HAIlOHATi3alTii;

— apbiTpask 1 BUpillIeHHA CIOPiB, 3 IOCTYIIOM 10 HAIli-
OHAJILHUX 1 MI?KHAPOHUX apOiTpaKHUX Cy/iB I
BUPIIIIEHHA I[UX CIOPiB;

— BCTAHOBJIEHHS YiTKUX ITPOLIEAYP 1 IIPaBUJI JIJIA BUPi-

MIeHHA 1HBECTUIIMHUX CIIOPiB;

(hickaIbHI 3aX0M TA IIOATKOBI IILJILIH.

OsuauyeHi eJleMeHTH aMIiHICTPATUBHUX IIPOIIEAYDP
MAaloTh OyTH COPAMOBAHI HA CTBOPEHHSA CIPUATINBOTO
1HBECTUIIITHOTO KJTiIMaTy, MiHIMi3aIlil0 pU3UKIB 1 3a6e3-
HeYeHHs cTa0lJIbHOCTI [IJIs iIHBECTOPIB.

OTixe, pe3rOMyOUH BUIleO3HAUEHE, MAEMO O3HAUM-
TH, 1[0 aAMIHICTPATUBHI IIPOIIeIyPU 3aXUCTy IHBECTU-
1iif BUKOHYOTh KiJIbKa KJTIOU0BUX (QYHKITIH, CIIPsAMOBa-
HUX Ha 3a6e3neueHHA COPUATIIMBOTO iIHBECTUIIIHOIO
KJIiIMaTy Ta 3axucTy mpas iuBecTopiB. OcHOBHI (PYHKITIT
IpefcTaBIeHo HA puc. 1.

Bci osmaueni yHkITii aMiHiCTPaTUBHUX TIPOIIEIYP
3aXVCTY IHBECTULIIH CIIPAMOBAHI HA CTBOPEHHA cTa01Ib-
HOT'0 Ta epeAdavuyBaHOr0 IHBECTUIIIITHOTO CEPEI0BUIIA,
CTUMYJTFOBAHHA €KOHOMIUHOT'0 3POCTAHHSA TA PO3BUTOK
1H(PACTPYKTYPH, a TAKOK Ha 3a6€3IeUeHHS ITPaBOBOTO
Ta (PiHAHCOBOT0 3aXUCTy IHBECTOPIB.

Maemo momarwu, 110 peastisalis OfHIEl 3 OCHOBHUX
GyHEKIIH agMiHICTPATUBHUX ITPOIEIYP 3aXUCTY iH-
BECTUI — 3aXUCHOI, MiCTUTB y €001 Taki KJIIOUOBi

CTBOPEHHSI Ta BIPOBAPKCHHS [IPABHJI i HOPM, L0 PETYIIOIOTh IHBECTULIIHHY

JUSUTBHICTB JUISl MUPHOTO BPETYJIIOBAHHS CIIOPIB

3a0e3MeYeHHs 3aXUCTy IHBECTOPIB Uuepe3 3aKOHOJaBY1 TapaHTii

CTBOPEHHSI MEXaHI3MiB 17151 po3B'sI3aHHsI KOH(IIIKTIB MiX IHBECTOpaMu Ta

Jep>KaBOIO iIHBECTOPIB

3a0e3reyeHHs CTabiIbHIX YMOB /IS iIHBECTOPIB

3a0e3nedeHHs JOCTyIy JI0 iHhopMamii Ipo MOXKIIMBI PU3UKH Ta CHOCOOH X

MiHiMizamii

HaJgaHHs iHPOPMALIHHOI MATPUMKH Ta KOHCYJIbTALiHHUX TOCITYT IS

iHBECTOpIB

aKTHUBI3aIlii IHBECTUIIITHOT aKTHBHOCTI IHBECTOPIB

3a0e3eyeHHI IPaBOBHUX Ta OpraHi3aniiHuX yMoB Ui 3aXUCTY

IHBECTUIIIH Ta IHBECTOPIB
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Puc. 1. Knacudikarii Ta cyTHICT (QyHKIIIH agMiHICTPATUBHUX IPOLELYP 3aXUCTY 1HBECTULIIH
[ocepenio: aBTOpcbKa po3pobka
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HAIPAMU: TIPABOBUM 3aXUCT, TAPaHTI1 HETOTOPKAHHO-

cTi MaiiHa, cTablJIbHICTh TPABOBOTO PEKUMY, AaHTUKO-

PYIIiiiHI MexaHiBMHU. A CyTHICTb KOHTPOJILHOI (DYyHK-

il aAMIHICTPATUBHUX MPOIEYP 3aXUCTy 1HBECTHUIIII

IOCATAEThCA Uepes pAMd Al Ta MexXaHI3MiB, 30KpeMa:

1. PerynsaTopHuii HATJIAL: JeplKaBHI OpraHu KOH-
TPOJIFOIOTH OTPUMAHHSA 3aKOHOIABCTBA IIPO 1HBECTHIIII,
110 3a0e3neuye MIPaBOBY BUBHAYEHICTDb Ta CTA0IJIBHICTH
1HBECTHUIIIITHOTO CepPeqOBUIIA.

2. 3abea3neyeHHs IIPO30POCTi: AIMiHICTPATUBHI ITIPO-
HeAypPU 3aXUCTy 1HBECTUIIN MAKOTh OYyTU TIPO30PUMHU,
100 iIHBECTOPY MOIVIM PO3YMITH Ta IPOrHO3YBATH Ha-
CJITKU CBOIX il 1 pillleHb Jep:KaBHUX OPTaHiB.

3. 3axucT BiJi HEIPABOMIPHUX Miil: BiiCTEeKEHHS
1 3arro0iraHHA MOXKJIMBUM 3JI0BXKMBAHHAM Ta HeIlpa-
BOMIPHUM [IifIM IIO/0 iHBECTOPIB 3 OOKY /Iep:KaBHUX
OpTaHiB YU TPETIX 0Cib.

4. MexaHisaMu BUPIIIEHHA CIIOPiB: HAABHICTD e(ek-
TUBHUX MEXaHi3MiB JIJIA BUPIIIIEHHA CIIOPiB, 1[0 BUHU-
KaIOThb Yy IIPOIIeCi IHBEeCTYBAHHSA, BKITIOUAOUN apOiTpakK-
Hi Ta CyJI0Bi IPOIEIYPH.

AnMiHicTpaTUBHI MIPOIEIyPU 3aXUCTY 1HBECTUITIH
HOTIJIAIOTECA Ha:

e 3araJibHi (Cy0BI) IPOIEyPU 3aXUCTY, TOOTO B CyAax
3araJIbHO1 IOPUCAUKIIIT, apOiTPAKHUX 1 TPETENCHKUX
cynax;

e crierfiajibHi (aIMiHICTPATUBHI) TIPOIEIyPU 3aXUCTY;

e AJIETEePHATUBHI MIPOLIEyPU 3aXUCTY, BJKUBAHI B TIPAMO
3a3HAUYEHUX y 3aKOHI BUNIA/IKAX.

A, 3rijTHO 3 YKpaiHCHKUM 3aKOHOJABCTBOM iHBECTOD
Mae TIpaBo 3BEPHEHHA 10 HAI[IOHAJILHUX CYyIiB YKpaiHu
3 METOI0 3aXUCTy CBOIX MOPYIIEeHUX IpaB. Take mpaso,
30KpeMa, mependadeHo JBOCTOPOHHIMY 1HBECTUII THIMU
moroBopamu — BIT, Aki Ha MizKHAPOTHOMY PiBHI 1103U-
IIOHYIOTHCA AK JOTOBOPH, SAKI JJOIIOMAaraloTh 3aXUIIATH
MPUBATHI 1HBECTUILi1, PO3POOJIATH PUHKOBY MOJIITUKY
y KpaiHax-nmapTHepax Ta mpocyBaTtu ekcropt [15; 16].

Ocuouumu 1isisimu riporpamu BIT e:

e 3aXWCT IHBECTUIIill 38 KOP/IOHOM Y KpaiHax, Je IpaBa
1HBECTOPIB IIle He 3aXUIIeH] iICHYIOUUMHU yroJgaMu
(TaKMMU AK CyYacHi JOTOBOPU IIPO APYKOY, TOPTiBJIIIO
Ta MOpeIJIaBaHHA ab0 yroJiu Ipo BUILHY TOPTiBJIIIO);

e TIPUIHATTA PUHKOBO-OPi€HTOBAHOI BHYTPIIIIHBOI I10-
JITUKA, SIKa PO3IJIAAac IIPUBATHI iIHBECTHUIIT BITKPHU-
TUMU, IPO30PUMU Ta HEUCKPUMIiHAI[IHTHUMU;

e TIITPUMKA PO3POOKY CTAHIAPTIB MIKHAPOIHOTO IIpa-
Ba, IO BIAIIOBIAIOTH IIM IT1JIAM.

B Ykpaini Taku qoroBopu yKJIameHo 3 ApreHTuHoOIo,
I'pertiero, Tumiero, ITopryramiero, CIIIA Tomro [15].

Taxkum unHOM, MEXaHI3MU 3aXUCTY TPAB IHBECTOPIB
B YKpaiHi BiiMIOBIAI0Th MIXKHAPOIHII TipakTuili. Bubip
KOHKDPETHOT0 MeXaHIi3My 3aXUCTy CBOIX IPAB 3aJIEKUTH
BifT 06CTABUH CIIOPY, (DIHAHCOBUX MOKIIMBOCTEI Ta 3a-
JINIIAETHCA HA 0COOUCTHUM PO3CY[T iHBECTOPA.

Maemo momaTu, 110 BasKIIMBOI0 OCHOBOIO y 6araThox
acIieKTax agMiHiICTPaATUBHUX IIPOIEyP 3aXUCTy iHBEC-
TUIH BUCTYyNA€E IMIIEPATUBHI HOPMU, SAKI XapaKTepu-
3y€ThCA JKOPCTKUMU Ta OJHO3HAYHUMU HOPMAaMH, II[0

4y

He OIIyCKA0Th BiAXuUIeHb a60 BukIodeHb. Och meaki
KJIFOUOBI acIeKTH 3aCTOCYBAHHSA IMITEPATUBHUX HOPM
mpaBa B I[bOMY KOHTEKCTI:

— iMIepaTUBHI HOPMU BCTAHOBJIIOIOTHCA JIEPIKABOIO 1 €
000B’sI3KOBUMM [IJIA BUKOHAHHA BCiMa Cy6 ekTaMu
mpaBa;

— iMIIepaTUBHI ITPABOBI HOPMU MAaTh Oe3aJIbTepHa-
TUBHUI XapakTep, TOOTO IX MOPYIIEHHS TATHE 34
c000F0 IIPABOBI CAHKIIIT;

— iMIlepaTUBHI HOPMH BiJ[irpal0Th BAKJIUBY POJIb Y CTBO-
PeHHi yMOB /1A cTa6iJIBHOCTI Ta 3aXUCTy 1HBECTHITIH,
3abe3neuyoun HeOOXiQHUI ITPABOBUN KapKac A
e(P)eKTUBHOr0 BUPIIIeHHA KOHMIIKTIB Ta 3a0esme-
JeHHA IpaB iHBecTopis [17-20].

Mu BBaykaemo, 110 OCHOBHUMU ACIIEKTaMU 3B ABKY
iMIepaTUBHUX HOPM 3 aMIHICTPATUBHUMU IIPOLIEIY-
paMu 3aXUCTY 1HBECTHUI[IN BUCTYIIAIOTh:

1. Peznamernmauis npouedyp:

IMnepaTuBHE HOpMU BCTAHOBJIIOIOTH YiTKi ITpaBU-
Jla Ta TmpoLeaypH, AKI IMOBUHHI JOTPUMYBATUCA ITiJ]
vac 3AifiCHeHHA aiMiHICTPATUBHUX il II0/I0 3aXUCTY
iuBecrtuiiii. Ile BK/IIOUae Bumavuy T03BOJIIB, JTIEHBIH,
a TAKOYK PeryJIroBaHHA 1HIITUX aIMiHICTPATUBHUX IIPO-
11eCiB, IIOB’A3aHUX 3 IHBECTUIIMHOIO JiAJILHICTIO.

2. Baxucm npas ineecmopia:

IMmepaTuBHI HOPMU BCTAHOBIIIOIOTH 000B A3KOBI BU-
MOTH [IJI IeP:KaBHIX OPraHiB 1010 3a0e3IeUeHHs IIPaB
i cBo6oj1 iHBecTopiB. Ile MoKe BKITIOUATH 3aXWUCT Bijf
HEOOI'PYHTOBAHUX ili 200 6e3qiIAIBHOCTI IePKaBHUX
CJIy»K00BIIiB, 3a0€3MIeYeHHA PIBHOTO JIOCTYITY IO aJMi-
HICTpaTUBHUX IIPOIIEYP, & TAKOMK TAPAHTII CITpABE/IJIH-
BOTO Ta CBOEUACHOT'0 PO3IIAAY IHBECTUIITHUX CITOPIB.

3. Caukyil 30 NOPYWeHHA:

ImniepaTuBHI HOpMU TIepe6adyaoTh 3aCTOCYBaAHHSA
CAHKIIH y BUMIAKY HOPYIIIEHHSA BCTAHOBJIEHUX TTPABUIT
Ta miporenyp. Lle moxke OyTu mrpadgu, CKacyBaHHA JIi-
IeH3iil a0 1HIUX I03BIJILHUX JOKYMEHTIB, a TAaKOXK
1HIIN 3aX0Y aIMiHICTPATUBHOTO BILTUBY. TaKi CaHKIi1
CIIPAMOBAHI Ha 3a0e3ITeUeHHA TIOTPUMAaHHSA 1MITePaTUB-
HUX HOPM 1 3aXUCT 1HTEPECIB IHBECTOPIB.

4. BabesneuenHna npPo3opocmi:

IMmepaTuBHI HOPMU CIIPUAITH 3a0€3MEeUYEeHHIO
PO30POCTi agMIHICTPATUBHUX IIPOIleAYyp, OB A3a-
HUX i3 3axucToMm imBectuiriii. Ile BKI0Ouae 060B’s3-
KOBe OIPUJIIIHEHHA PiIlleHb JepKaBHUX OPTaHIB,
AKI CTOCYIOTHCA 1HBECTUIIIHOT TIAJIBHOCTI, & TAKOXK
BUMOTY JI0 AE€PKAaBHUX CJIY?KOOBI[iB JiIATH BIAKPUTO Ta
migssiTHo. Hanpuknan, mepsxaBHi opranu 30608’ A3aH1
ny0JTIKyBaTH HOPMATUBHO-TIPABOBI aKTH, II[0 PETYJTI0-
IOTH 1HBECTHUITIHHY MiAIbHICTD, TAa iH(QOPMAIIiI0 PO
IHBECTHUIIIHHI IPOEKTH.

5. IIpasose 3abesneuerns 3axucmy iHmepecis iH-
secmopis:

IMmepaTuBHI HOPMU BCTAHOBIIOIOTH 000B’SA3KOBI
mpaBuiia o0 HAJaHHA JePKaBHUX TapaHTIl 3aXUCTy
inTepeciB iHBecTopiB. Hampukiam, mep:xasa 306083y~
€THCA HE BTPYUYATUCA B 3aKOHHY JIIAIBHICTH 1HBECTOPIB,
3a6e3reuyBaTu IIPaBOBUIT 3aXUCT BiJ] HEOOT'PYHTOBAHOL
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eKCITporipialiii abo HalioHaIi3allil, a TaKoXK rapaHTy-
BaTU KOMIIEHCAIIi0 30UTKIB y pasi TaKux JIii.

BHCHOBKH i II€epCIIEKTHBU MOTAIBIIAX JOCJIi-
IKeHb. AIIMiHICTPATHUBHI IHCTPYMEHTH Ta METOIH 3a-
XUCTY 1HBECTUIIH B YKpaiHi € BAKJINBUM €JIEMEHTOM
3abesmneueHHs CTA0LJILHOCTI TA IIPUBAOJIMBOCTI 1HBEC-
TUIIHHOTO KJIiMary. BoHUM BKITIOUAOTh YiTKO BUSHAYEHI
3aKOHO/IaBYi MEXaHI13MH, 1110 TAPAHTYIOTh 3aXUCT IIPaB
1HBECTOPIB, HEYIEPEeKEeHICTh, CBOEUACHICTh Ta edek-
TUBHICT PillleHb. SaBIAKH IIUM IPOIeIypPaM iHBeCTOpH
MOKYTb OyTH BIIEBHEHI Yy HAIITHOMY 3aXUCTI CBOIX iH-
TepeciB, 110 CIIpUAe 3ATyYEHHI0 1HOBEMHUX 1HBECTUIII
1 MATPUMY€e eKOHOMIUHUI PO3BUTOK KpaiHU.

OCHOBHI IIPUHITUIIHA X TIPOIEAYP, TAKI AK BepXo0-
BEHCTBO ITPaBa, PIBHICTH Iepe 3aKOHOM Ta e()eKTUB-
HICTb CTBOPIOIOTH CIIPUATINBI YMOBU JJIAA ITPO30POTO Ta
IIPOTHO30BAHOI0 BefeHHA OisHecy. 3aKoHoIaBua 6asa
nepexbadae pisHi (PopMu 3aXUCTY IHBECTUITIH, BKITIOUA-
FOUM CY/IOBi, aAMiHICTPATUBHI Ta aJIFTEPHATUBHI ITPO-
ey pH, 110 T03BOJISE IHBECTOPAM BUOMPATH HAMGIIIBII
MAXOOAINMI MeXaHi3M 1A Bupitenus cropis. e Bif-
OBilae MIKHAPOOHUM CTAHAAPTAM 1 IPAKTHUKAM, II[0
€ BAXKJIMBUM (paKTOPOM AJIA MiKHAPOSHUX iHBECTOPIB,

AKI pO3IAAITE YKPAIHY AK HAINHOTO HapTHepa AJIsd
JIOBTOCTPOKOBHUX 1HBECTHUITII.

AfMiHICTPATUBHI TIPOIEAYPH 3aXUCTy 1HBECTHUIIH
BUKOHYIOTH Pi3HI (DYHKIII1: pEryIATUBHY, 3aXUCHY, H03-
BiIBHY, apbiTpaskHy, cTablrisaniiHy, KOHCYJIBTAIIIHY,
iH(opMaIriiiHy, CTUMYJIIOIYY Ta KOHTPOJIbHY. BoHu
HAIAI0Th 1HBECTOPAM MOKJIMBICTh OTPUMYBATHU KBAJTi-
(iroBaHy mATPUMKY Ta KOHCYJIETYBAHHA, SMEHIITYIOUN
PUBUKY Ta 301JIBIIYI0UN BIEBHEHICTH Y 3aXUIEHOCTI
CBOIX iHBeCTHIliH. 3aPOBAKEHHA TAKUX IIPOIEYP
JloTioMarae IiIBUIIUTY I0BipY 1HBECTOPIB, CIIPUAE KO-
HOMIYHOMY 3POCTAHHIO Ta MOKPAIILye 3araJIbHUI iHBeC-
TUIIIHHUI KJIiMaT y KpaiHi.

IMImepaTuBHI HOPMHU € OCHOBOIO [IJIA agMiHicTpa-
TUBHUX IIPOIIEIYP 3aXUCTy 1HBECTUIIIH, 3a0e3meuynun
000B’sI3KOBICTH Ta OHO3HAUYHICTH IIPABOBUX HOPM, IO
PeryJIioioTh BiJHOCMHU Mi}K iIHBECTOPAMU Ta JIeP3KaBOIo0.
3aBasaKy iMIIepaTUBHUM HOpMaM 3a0e3IeuyeTbes mIpa-
BOBUII 3aXUCT iIHTEPECIB IHBECTOPIB, ITPO30PiCTh aIMiHi-
CTPATUBHUX MTPOIEAYP Ta BiITIOBIIAJIBHICTD IEePKaBHUX
oprauis. Ile € KiIF040BUM (HAKTOPOM [JIs YCIIIIHOTO
BITHOBJIEHHA €KOHOMIKM YKpaiHU Ta 3a0e3ledyeHHs
CTaJIOr0 PO3BUTKY B Maii0yTHHOMY.
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KOHLENTYA/IbHI 3ACAAU
AJAMIHICTPATUBHO-NPABOBOI OXOPOHU
3EME/1b HABKOJ10 BINCbKOBUX OB’EKTIB

CONCEPTUAL FRAMEWORK FOR
ADMINISTRATIVE AND LEGAL PROTECTION
OF LAND AROUND MILITARY FACILITIES

AHoTauif. [JocnigxxeHo HOPMATUBHI T JOKTPUHAbHI MOHATTA «3eMJi» Ta «3emMeslbHi MPaBOBIGHOCMHM» SIK 00'EKTIB Mpa-
BOBOI OXOPOHU, «[PABOBA OXOPOHA», «AgMIHICTPATUBHO-MPABOBA OXOPOHA», «AgMIHICTPATMBHO-NPABOBA OXOPOHA 3eMe/lb»,
a TaKOX BUOKpeMIeHO ckiag cyO’ekTiB mybiyHOI agmiHicTpauii'y cdepi 3emesibHNX BigHOCHH. PO32/1sIHYTO HOPMATUBHO 3aKpi-
M/1eHHi MOHATTS «BiliCbKOBA YACTMHA», «BifiCbKOBUI 00'€KT» TA MPUNe/INX §O HUX 3eMe/lb, i3 ypaxyBAHHSIM 0OMexeHb npas Ha
3a3HayeHi 3emi. BUOKpeM/ieHO MOHATTS «agMiHICTPaTUBHO-NPABOBA OXOPOHA 3eMeJlb HABKOJIO BiliCbKOBMX 00 EKTIB», PO3KpU-
TO 41020 CYTHICTb TA 3MICT. AHGNI3YI0YN HOPMU gil0H020 30KOHOGABCTBA, AKLIEHTOBAHO YBARY HeODXigHOCTI nepezisgy gepxa-
BOIO HOPMATUBHO20 BPe2Y/II0BAHHS TMTAHb 3 BCTAHOB/IEHHS! 0OMeXXeHb MPpaB Ha 3eMe/lbHi GiNIHKM (3eMJ1i) HaBKOJIO BiliCbKOBMX
00’eKTiB, MOBHOBAeHb CyO'eKTiB MyOAiYHOI agMIHICTpauii y 3a3HayeHisi cepi, nopsigky npuTseHeHHs BUHHMX 0CiO go agMiHi-
CTPATUBHOI BIgNOBIgaIbHOCTI.

Bctyn. OcHoBHMM 3aKOHOM YKpdiHM Mpo20/10LLIEHO, L0 3eM/isl € 00’ EKTOM NPpABA BAACHOCTI YKPAiHCbKO20 HAPOGY, Big iMeHi
K020 MpaBa BAIACHUKA 3GiNICHIOITb OP2aHM gepyKaBHOI BIAgM Ta OP2aHM MiCLIeBO20 CAMOBPAGYBAHHSA. BAACHICTb He NoBUHHA
BUKOPUCTOBYBATMCA HA LKOGY JIOGUHI i CycniibCTBY. [lepxasa 3abesneuye 3axucT npas ycix CyO'eKTiB NpaBa BAACHOCTI | 20-
crnogapioBaHHs [1].

UnTytoun BkazaHi Hopmu KOHCTUTYLIT YkpaiHu B nepluy Yepay HeoOXigHO aKLeHTYBATH yBaz2y HA GisIbHOCTi OpeaHiB mybniyHo-
20 ynpas/iHHs, abo ny61iyHO20 AgMIHICTPYBAHHS, §O IKMX HO/IeXATb 0P2aHM 3aKOHOGABYOI, BUKOHABYOI T CYJOBMX 2i/I0K BAgH,
BIg pilLeHb SKNX 3a1eXUTb PYHKLIOHYBAHHS gep)aBsu, y TOMy Y1Cai GOTPUMAHHS IPABONOpPsgKy y cepi 3emenbHNX BIGHOCHH.
3ems1 € 6a3UCOM BCb020 XKMBOR0, 20/I0BHUM NPUPOGHIM 00 EKTOM, OCHOBOIO §J1s1 20CN0GAPIOBAHHS Td BUPOOHULTBA, L0 BUCTY-
Nae MAaTepiasibHO-MPOCTOPOBOIO OCHOBOIO §epyKaBHOR20 YTBOPEHHS, OXOPOHA i 3AXUCT AKOI € OCHOBHMM 3ABJUHHAM JepKaBu.

Y BIgMOBIGHOCTI go NO/IOXKeHb 3eMeIbHO20 KogekCy YKpdiuu [2], 3aKoHy YKpdiHu «[1po BUKOPUCTAHHS 3emesib 060po-
Hu» [32], a TAKOX iHLWMX NPABOBMUX AKTIB g/ PO3MILLEHHS | MOCTIAHOI Qif/IbHOCTI BIFICbKOBMX YACTUH, YCTAHOB, BiNICbKOBO-
HABYA/IbHUX 3aKAAgiB, NIGNPUEMCTB TA 0P2aHI3aviii 36posiHnx Cua YKpaiHw, iHWuX BiicbKoB1X GOPMYBAHb, YTBOPEHUX Big-
MOBIGHO gO 30KOHOGABCTBA YKPAiHM Mpu3HayeHi 3emni 0bopoHn. 3akoHamu nepegbayeHi BCTAHOBIEHHS HABKOJIO BiliCbKOBMX
YaCTUH, YCTAHOB, OP2AHI3AUIN Ta iHLWMX O0’EKTIB NPABOBMX 0OMEXeHb BUKOPUCTAHHS 3eMe/lb, METOI0 SIKUX € 3a0e3mneyeHHs
OXOPOHM BiiCbKOBUX 00'€KTIB, HaNEXHO20 Ta be3neyHo20 ix PYHKLIOHYBAHHS, HegOMyLLeHHS MOX/INBO20 He2aTMBHO20 BIINBY
Ha npuae2ai UMBIinbHI Ta iHLWi 00'€EKTH, Big BUKOPUCTAHHS BIiliCbKOBO20 MAJHQ, L0 MOXe HECTM MOTEeHLifiHY eKoM02iYHY, TeXHO-
2eHHy Hebe3reKu g/isl IPOXMBAHHS LMBIIbHO20 HACe/IeHHS, 20Cnogapcbkix 06 eKTiB, GOBKIA Towo. 3abe3neyeHHs BUKOHAHHS
3aBgaHb 3 MUTAHb OXOPOHM 3eMeslb HaBKOJIO BiliCbKOBMX 00 €KTIB 3a1eXUTb Big MPAKTUYHOI gisIbHOCTI BIgNoBIgabHMX OP2aHiB
nybnidHoOI agmiHicTpayii, a came pe2ynsTopHOI, OXOPOHHOI Ta 3aXMCHOI.

MeTa. MeTolo CTaTTi € 3'9CYBAHHS MOHATTSA 3MICTY TA CyTHOCTi AgMiHICTPATUBHO-MPABOBOI OXOPOHY 3eMesb (TepuTopii), SIKi
MEXYIOTb 3 BiliCbKOBUMM 00 €EKTamM.
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Martepiann i meTogu. Martepianamu gocaigeHHs € 302a/bHOHAYKOBI Ta CriewliaibHi MeTogu Mi3HAHHS: PopManbHO-
10pUgU4HIUI MeTOg HagaB MOXJIMBICTb PO3KPUTI CUCTeMy MPABOBMX HOPM AgMiHICTPATUBHO-MPABOBOI OXOPOHMU Y CPepi 3e-
Me/IbHUX BIGHOCHH; MOPIBHSIbHO-NPABOBUI METOg TA METOgM AHAMI3Y | CUHTe3y Hagaau MOXJMBICTb Y BCTAHOB/IEHHI 00'ek-
Ta Ta npegmeTy gocaigxeHHsl, Y po32/15gi MOHATb «BifiCbKOBA YACTUHA», «BiliCbKOBMI 0O'EKT» TA NPUE2ANX O HUX 3eMe/lb,
a TaKox 0OMexeHb MPaB HA 3a3HAYeHi 3eMJi; CUCTeMHO-CTPYKTYPHUI MeTog go3BO/IMB BCTAHOBMTY BigrnoBigaibHux cyb'exTiB
ny6iyHoi agmiHicTpauii' y cepi 3emenbHUX BIGHOCKH; METOGU MOPIBHSIHHS, AHANI3Y i GianeKTUKMU gonoMO2ay PO3KPUTH 3MICT
T CyTHICTb MOHATTS AGMIHICTPATMBHO-NPABOBOI OXOPOHU 3emMeslb HaBKOJIO BiliCbKOBMX OO EKTIB.

Pe3ynbTati. Y HAyKoBIii CTATTi PO3KPUTO MOHATTS «3eMAi» Ta «3eMe/ibHi MPABOBIJHOCUHM» SIK OO'EKTIB IPABOBOI OXOPOHH,
«MpaBOBA OXOPOHA», «AgMIHICTPATUBHO-NPABOBA OXOPOHA», «AgMIHICTPATUBHO-PABOBA OXOPOHA 3eMeJib»,  TAKOX BUOKPEM-
JIeHo BignoBiganbHuii cknag cyb'exTiB mybaiyHOi agmiHicTpauii y cepi 3emesibHIX BIGHOCHH. [1pOAHANIZ0BAHO MOHSTTS «Bili-
CbKOBQ 4ACTMHA», «BifiICbKOBMIT OO'EKT» TA MPUe2INX go HNX 3eMelb, i3 ypaxyBaHHsIM 0OMexeHb NpaB HA 3a3HauqeHi 3emi. Bu-
3HA4YeHO NOHATTS «agMiHICTPATUBHO-PABOBA OXOPOHA 3eMeJlb HABKOJIO BifiCbKOBMX OD'EKTIB», PO3KPUTO K020 CYTHICTb T 3MICT.
AHanisyoyn Hopmu giloyo20 30KOHOGABCTBA, AKLIEHTOBAHO YBARY HEOOXIGHOCTI nepe2/isigy gepxaBoio HOPMATUBHO20 BPe2y/Iio-
BAHHS1 TUTAHb 3 BCTAHOB/IEHHS 0OMexeHb MPaB Ha 3eMesIbHi GiNsIHKM (3emJ1i) HaBKOJIO BificbKOBMX 00 €KTIB, MTOBHOBMEHb Cyb'ek-
TiB my6niuHOI agmiHicTpauii y 3a3HayeHisi cgepi, nopsgky npuTseHeHHs BUHHMX 0cib go agMiHICTpaTUBHOI BignoBigaabHOCTI.

[TepcriekTnBm. Y noganblumx gocnigxKeHHsX MPOMOHYETLCSA 30CepeguTi YBazy Ha MigeoToBLi HaYKOBO 0OfPyHTOBAHMX pe-
KOMeHgawisix LWogo BHeCeHHs 3MiH go gilo4o20 3aKOHOGABCTBA YKPaiHW, AKUM BPe2yoBATH NMUTAHHA: BUSHAYEHHS PO3MIpIB
Ta MpaBoOBO20 peXxuMy CrelianbHUX 30H (CMy2) HaBKO/IO BiliCbKOBMX OO'EKTIB (B 3AN@XHOCTI Big CTYMneHs ¥i020 MOTeHLifHOI
Hebe3neKu gnsi HaceNneHHsl, HaBKOMLLIHLO20 CepegoBULLd, PexMy OXOPOHU TOLLO); BCTAHOBAEHHS cneundiku Ta npasua go-
OpocycigcTBa Mix BIACHUKAMM 3eMe/IbHUX JiIIHOK Ta 3eM1eKOPUCTYBA4YaMM, iX B3AEMOGIIO 3 gepyKaBHUMM 0p2aHaMM Ta Op-
20HaMu MicLieBO20 CaMOBPAQYBAHHS; HAGiNEHHS MOBHOBAXKeHb Op2aHiB Myb1iyHOI agMiHICTpavlii 3i BCTaHOBeHHs Ta peanizauii
0bMexeHb NpaB HA 3eMe/lbHi GiNsIHKM HaBKOJIO BiKiCbKOBMX 00'€KTIB; opeaHi3avii 3abe3neyeHHs: NpaBoBOi OXOPOHM TA 3AXMCTY
npuaeznx TepuTopiii go BilicbKoBMX 0O 'EKTIB.

KnrouoBi cnoBa: agmiHicTpaTMBHO-MPABoBA OXOPOHA 3eMe/ib, AgMIHICTPATUBHI NPpaBOBIGHOCUHM, NIPABOBA OXOPOHA 3€-
MeJb, Bi¥iCbKOBE MpaBo, BiliCbKOBA YACTMHA, BiliCbKOBMI 00 €KT, agMiHICTPATMBHA BIGMOBIGANbHICTD.

Summary. The author examines the regulatory and doctrinal concepts of “land” and “land relations” as objects of legal pro-
tection, “legal protection”, “‘administrative and legal protection”, “‘administrative and legal protection of land”, and also identifies
the composition of public administration entities in the field of land relations. The author examines the concepts of “military unit”,
“military facility” and adjacent land, taking into account the restrictions on the rights to the said land. The author distinguishes
the concept of “administrative and legal protection of land around military facilities” and reveals its essence and content. Ana-
lyzing the provisions of current legislation, the author emphasizes the need for the State to revise the regulatory framework for
establishing restrictions on the rights to land plots (land) around military facilities, the powers of public administration entities
in this area, and the procedure for bringing perpetrators to administrative liability.

Introduction. The Basic Law of Ukraine proclaims that land is an object of property rights of the Ukrainian people, on behalf of
which the rights of the owner are exercised by state authorities and local self-government bodies. Property should not be used to the
detriment of a person and society. The state ensures the protection of the rights of all subjects of property and economic activity [1].

When quoting the above provisions of the Constitution of Ukraine, it is necessary to focus on the activities of public author-
ities, or public administration, which include the legislative, executive and judicial branches of government, on whose decisions
the functioning of the state depends, including the observance of law and order in the field of land relations. Land is the basis of
all living things, the main natural object, the basis for economic activity and production, and the material and spatial foundation
of the state, the protection and defense of which is the main task of the state.

In accordance with the provisions of the Land Code of Ukraine [2], the Law of Ukraine “On the Use of Defense Land” [32], as
well as other legal acts, defense land is designated for the deployment and permanent operation of military units, institutions,
military educational institutions, enterprises and organizations of the Armed Forces of Ukraine and other military formations
established in accordance with the legislation of Ukraine. The laws provide for the establishment of legal restrictions on the use
of land around military units, institutions, organizations and other facilities, the purpose of which is to ensure the protection of
military facilities, their proper and safe operation, prevention of possible negative impact on nearby civilian and other facilities,
and the use of military property that may pose a potential environmental or man-made hazard to civilians, economic facilities,
the environment, etc. Ensuring the fulfillment of tasks related to the protection of land around military installations depends on
the practical activities of the responsible public administration bodies, namely regulatory, security and protective.

Objective. The purpose of the article is to clarify the concept of content and essence of administrative and legal protection
of land (territories) bordering on military facilities.

Materials and methods. The materials of the study are general scientific and special methods of cognition: the formal legal
method made it possible to reveal the system of legal norms of administrative and legal protection in the field of land relations;
the comparative legal method and the methods of analysis and synthesis made it possible to establish the object and subject of
the study, to consider the concepts of “military unit”, “military facility” and adjacent lands, as well as restrictions on the rights to
these lands; the systemic and structural method allowed to identify the responsible subjects of public administration in the field
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of land relations; the methods of comparison, analysis and dialectic helped to reveal the content and essence of the concept of
administrative and legal protection of land around military installations.

Results. The scientific article reveals the concepts of “land” and “land relations” as objects of legal protection, “legal pro-
tection”, “administrative and legal protection”, “administrative and legal protection of land”, and also identifies the responsible
composition of public administration entities in the field of land relations. The author analyzes the concepts of “military unit”,
“military facility” and adjacent lands, taking into account the restrictions on the rights to these lands. The author defines the
concept of ‘administrative and legal protection of land around military facilities” and reveals its essence and content. Analyzing
the provisions of current legislation, the author emphasizes the need for the State to revise the regulatory framework for estab-
lishing restrictions on the rights to land plots (land) around military facilities, the powers of public administration entities in this
area, and the procedure for bringing perpetrators to administrative liability.

Prospects. Further research is proposed to focus on the preparation of scientifically based recommendations for amendments
to the current legislation of Ukraine, which would regulate the following issues: determination of the size and legal regime of
special zones (strips) around military facilities (depending on the degree of its potential danger to the population, environment,
security regime, etc.); establishment of specifics and rules of good neighborliness between land owners and land users, their in-
teraction with state and local authorities empowering public administration bodies to establish and implement restrictions on the
rights to land plots around military facilities; organizing legal protection and defense of adjacent territories to military facilities.

Key words: administrative and legal protection of land, administrative legal relations, legal protection of land, military law,

military unit, military facility, administrative responsibility.

Hoc'ranomca npo6isremu. JlocTipKeHHA MTUTaHb
aIMiHICTPATUBHO-IIPABOBOI OXOPOHU 3€MEeJIh TPHU-
JIETJINX [0 BifiCbKOBUX 00 €KTiB BKa3ye Ha BiICYyTHICTb
TIOCTATHBOTO Ta AKTYAJILHOTO HOPMATUBHOTO BPETyJIto-
BaHHA CyCITUTbHUX BiJHOCUH 3 ITUTAHb 3 BCTAHOBJICHHS
Ta IOTPUMAaHHA 00MeKeHb IIPaB Ha TaKl 3eMeJIbHI IiJISTH-
ku (3emuti). BiicyTHiCTh TOPAIKY IPUTATHEHHA BUHHUX
0ci6 10 agMiHICTPATUBHOI BiIIOBIIAJIBHOCTI Y 11ii1 cdepi
MTPU3BOIUTH /10 6E3ITiICTABHUX 1 HE3aKOHHUX YXBaJIeHb
pitreHsb 3 60Ky cy0 eKTiB myOTiuHol aMiHiCTpAITil 1010
POSIIOPAMKEHHA 36 MJIAMHI HABKOJIO BifiICbKOBUX 00 €KTIB
(HagaHHA MO03BOJIIB HA BeOeHHA IIeBHUX BUIIB I'OCIO-
IlapCHKOI IIAIBHOCTI, BiJBeJIEHHA 3€MeJIb ITij] 3a0y/I0BY,
PillIEeHHS TIPO BiTUyKeHHA 3eMeJIb 1HO3EeMIAM Ta I0pU-
JUYHUIM 0c00aM 3 1IHO3€MHIM KaITiTaJIOM TOII[0), 4 TAKOMK
Ha/lae MOKJIUBOCTEI [JIA 3JI0BKUBAHDb BJIACHUKAMU
3eMeJIbHUX TUIAHOK Ta 3€MJIEKOPUCTYyBaYaMU IIpaBa-
MU 3 KOPHUCTYBAHHSA 3eMJIAMHU, 1 MOKe Y IT0aJIBIIIOMY
HPU3BOOUTH 10 HACTAHHA HEraTUBHUX HACIIIKIB, AKI
BIUTMBAIOTH HA 6€3MeKy Ta 060pOHO3MaTHICTh KPATHU.
Anajtiz ocTaHHIX DOCTIIKeHBb i mMyOIiKaii.
3arajibHI TUTAHHA IPABOBOI OXOPOHU B TeOpii mpaBa
cBoro uacy mocaimkysaioca B. C. Kosanbebkum [14],
I1.M. Pa6unosuuewm [8], O.D. Crakyu [7] Ta iHmmmMn
BueHUMU. [I0HATTA i CyTHICTH 3€MEJIBHUX ITPABOBIJI-
HOCHH, OXOPOHHU 3€MeJIb y CBOIX IIPaIfgx PO3KPUBAJIN
B.1. Aumpeiinies [5], 1. B. Bycyiiok [30], O. A. Bisuapen-
ko [16] I.I. Kapakam [15], IT. ®@. Kymiawa [7], A. M. Mu-
porrauuenko [4], B.B. Hocik [11], B. 0. Cumop [13],
M. B. lynsra [10] ra iamri. OxpemMi MATAHHA CyTHOCTI
Ta 3MiCTy aAMiHICTPATUBHO-IPABOBOI OXOPOHU Ta il
o0’extiB mochimxysanu FO.I1. Buraxk [3], B. B. lMamyus-
ko [22], O.C. Mupomuuuenxo [29], C.B. ITerkos [19],
O.M. IIpaBoToposa [24] Ta iHIIT HAYKOBII, OMHAK IeAK]
HAIPAMU aMiHICTPATUBHO-TIPABOBO1 OXOPOHU 3€MeJTh
Ta 3eMeJIbHUX BiTHOCUH MOTPEOYIOTH ITOIAIbIIOT0 BU-
BUEHHS, 0CO0JIMBO 3 MUTAHb a/IMiHICTPATUBHO-IIPABOBOL
OXOPOHU 3eMeJTh, 1[0 MEYKYIOTh 3 BIiCbKOBIUME 00 €KTaM.
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MerTo10 cTaTTi € 3'ACYBaHHA HOHATTA 3MICTY Ta
CYTHOCTI a/IMiHICTPATUBHO-IIPABOBOI OXOPOHU 3eMeJIb
(TepuTopiii), AKI MEKYIOTD 3 BiliCbKOBUMHM 00 €KTaMMU.

Marepianu i MmeTogu. MaTepiajaMu qOCTIKEeHHA
€ 3araJIbHOHAYKOBI Ta CcHeiajabHi METOAU ITiI3HAHHS:
(hopMaTBHO-IOPUAUUHUN METO HAJaB MOKJIIUBICTD
POSKPUTHU CUCTEMY IIPABOBUX HOPM aMiHICTPATUBHO-
IIPaBOBOI OXOPOHHU y cdepi 3eMeJIbHUX BiITHOCUH;
TMOPIBHAJIBHO-TIPABOBUI METO Ta METOAY aHAJTI3Y 1 CUH-
Te3y Hagajll MOKJIUBICTH Y BCTAHOBJIEHHI 00 €KTa Ta
IpeaMeTy IOCII/IPKeHHSA; CUCTEMHO-CTPYKTYPHUI METOJ
[IO3BOJIMB BCTAHOBUTH Cy0 €KTiB Iy0OJIiuHOI afMiHicTpa-
il y cdepi 3eMeTbHUX BiTHOCUH; METOIU ITOPIBHAHHA,
aHaJTI3y Ta MiaJIEKTUKU JIOTIOMOTJIN PO3KPUTH 3MICT Ta
CYTHICTb TIOHATTSA aIMiHICTPATUBHO-TTPABOBOI 0XOPOHU
3eMeJIb HaBKOJIO BiMICBKOBUX 00 €KTiB.

Buxkiag ocHoBHOro marepiasy. Bigmosigao 1o
mosioskeHb crarti 5 Kouerurymii Yrpainu HocieM cyBe-
peHiTeTy i eqUHUM JKepesioM Baaau € Hapona. Hapon
3MiMICHIOE BJIa/Ty 06€3M0cepeTHbo 1 uepes OpraHu JeprKas-
HOI BJIaJIM T4 OPTraHU MICI[eBOro caMoBpAayBaHHA [1].

Y HayKoBil JliTeparypi IOHATTA «3AiICHEHHA BJIa-
I» POBIVIAMAETHCA AK BIAIIOBIAHA MisAJBHICTH Oopra-
HIB YIIPABJIIHHA Ta IX MOCAI0BUX 0Ci0, 10 MTOB’sI3aHAa
3 IPUMHATTAM Ta PEaTi3alficio YIIPaBIIHCHKUX PillleHb.
Tpaguiiitfino mig ynpaBliHHAM PO3YMIEThCA BIIATHUM,
OprauisarfiffHuii BIJIUB Cy0 €KTA YITPABJIIHHSA Ha 00 €KT
VIIPABJIIHHA [JIA TOCATHEHHA neBHol MetH [3; 12-13].
Taka miAIbHICTb TAKOK Ma€ Ha3By «aIMiHiCTPyBaHHI»
a60 «ITyOTiuHe aIMiHICTPYBAHHSA», TOJIOBHOI METOI0 AKO1
BUBHAYAETHCA CTBOPEHHA HANOLIBII CIIPUATINBAX YMOB
IS (DYHKITIOHYBAHHSA ITy06/IiTHOT BIAIH, 0 BiAIIOBIIaE
iHTepecaM rpoMa/iAH, CyCITiJIbCTBA Ta JEePKaBU Y Pi3HO-
MAaHITHHUX chepax CyCITUIBHUX BITHOCHH, Y AKAX OXOPOH-
HI 3eMeJIbHI BIHOCUHHU € OJHUMU 13 HAMBaKIUBIIIIMMA.

3riguo 3i crarreio 14 Koucruryiii Yepainu semiis
€ OCHOBHUM HAaI[IOHAJIBHUM 0araTcTBOM, III0 IiepedyBae
i 0co0JINBOIO 0XOPOHHU Haep:xasu. ITomosxerusa OcHOB-
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HOTO 3aKOoHY YEKpaiH! He PO3SKPUBAIOTH CYTHOCTI ITOHATD
«3eMJIi» ab0 «3eMeJIbHI ITPaBOBIIHOCUHNI», BOIHOUAC
¥ BIAIIOBiTHOCTI 10 cTaTTi 2 3eMeIbHOT0 KOIeKcy YKpa-
iHU 3eMeJIbHI BIJHOCUHU — I[e CYCIIiJIbHI BiJTHOCUHU
II0T0 BOJIOIHHSA, KOPUCTYBAHHA 1 PO3TOPAIKEHHA
3eMJIe0, Cy0 eKTaMM SAKUX € TPOMAJIAHU, HPUIHIHI
0co0u, OpraHu MiCII€BOT0 CAMOBPAIYBAHHA Ta OPTaHU
nepoxaBaol Biragu. O0’ekraMu 3eMeJIbHUX BIHOCHH €
3eMJIi B MeKax TePUTOPIil YKpaAiHU, 3eMeJIbHI JUIAHKN
Ta IIpaBa Ha HUX, Y TOMY YHCJII Ha 3eMeJIbHI YacTKU
(mai). o semesib YEpaiHu HAJIEKATD YCi 3eMJTi B MeyKax
il TepuTOpii, Yy TOMY YKCJIi OCTPOBU Ta 3€MJTi, 3aHATI
BOOHUMU 00 €KTaMM, AKI 32 OCHOBHMM II1JIbOBUM IIPH-
3HAYEHHAM IIOOUIAITLCA Ha KaTeropii [1; 2].

ITocuarouncy Ha 3araJIbHOBU3HAHY JOKTPUHY 3e-
MeJibHOro mpasa, A. M. MupomranueHKko BusHauae 3e-
MeJIbHI BITHOCUHU AK CyCITLIbHI BiTHOCUHH, III0 ITOB’A-
3aHi 13 BUKOPUCTAHHAM, OXOPOHOIO Ta BiITBOPEHHAM
3emMeJib [4, c. 11].

Ha nymky B.1. AupgpeiitieBa, BusHaueHHA 3eMeJIb-
HUX BITHOCWH, 3aKPiIJIEHUM y BUIIeBKa3aHiii cTar-
Ti 3aKOHY, € HEeBIAJINM, HEKOPEKTHUM 1 HEIIOBHUM,
OCKLIBKM (PAKTUIHO MOKe OyTH 3aCTOCOBAHO JIUIIIE 10
BIJTHOCVH TIpaBa BJIACHOCTI Ha 3eMJII0 TA HE BPaXOBYE
1HIII PIBHOBUAYW 3eMeJIbHUX BiTHOCHH. TaKoK BUeHUM
3ayBa)KeHO, II0 AKIIO BiTHOCUHU HiJIATAIOTH TPABO-
BOMY PETYJIIOBAaHHIO, TO MIPABUJIbHIIIIE TOBOPUTH TIPO
3eMeJIbHI IPaBOBITHOCHHU, ¥ AKUX (POKYCYIOTHCA OCHOB-
Hi IXHI eJIEeMeHTH, TaKi AK Cy0 eKTH, 00’ €KTHUMN CKIIAI,
3MICT, HiJICTABY BUHUKHEHHS, 3MiHI Ta IPUITHNHEHHS,
Yy TOMY YHCJIi BiTHOCUHU 3 OXOPOHH Ta BiITBOPEHHA
3eMeJTb, 3iICHEHHSA YITPABITIHHSA, 3aCTOCYBaHHSA IOPU-
JIMYHOI BiJIMOBIAJILHOCTI 34 ITPABOIIOPYIIeHHS Y cdepi
3eMeJIbHUX BITHOCUH [5, c. 14].

Teopis paBa po3KpUBaE MOHATTA «IIPABOBIHOCH-
HU» AK Creru@ivHi BOJIbOBI CYCITiIJIBHI BiJHOCHHH, 110
BUHUKAKOTH 1 3MiHIOIOTHLCA HA OCHOBI HOPM ITpaBa, yJac-
HUKU AKX B3a€MOIIOB'A3aHI Cy0 eKTUBHUMU IIPpABAMU
Ta IPUIAIHIME 0008’ A3KaMHU, SKi 32 (DYHKITIOHAJIBHOTO
CIIPAMOBAHICTIO HOPM IIpaBa MOJJIAIOTHCA Ha Pery-
JIATUBHI Ta OXOPOHHI a00 PeryJIATUBHI, OXOPOHHI Ta
3axmucHi [6, c. 225; 7, ¢. 392].

Ha pgymky I1. M. Pa6inoBuua, mpaBoBiTHOCUHU Ma-
IOTh CTBOPIOBATH Cy0 €KTaM ITpaBa KOHKPETHI COITiaTbHI
MOJKJIMBOCTI [JI 3a[I0BOJIEHHSA IX IIEBHUX II0TPed abo
BJIACHUMM [IiAMHU, 260 JiAMHU iHIINX Cy0 €KTiB. 3a Horo
BU3HAUEHHAM, IIPABOBIIHOCUHHU — IIe mepenq0aueHi
TiII0TEe3010 HPUANUYHOI HOPMU iJIE0JIOTIUHI CYCHiJIBHI
BITHOCUHU, AKi ICTAIOTH BUAB Y B3BAEMHUX IOPUIUYHUX
mpaBax i 060B’s13kax cy0 ekriB mpasa [8, ¢. 127].

IIpaBoBigHOCHHI BUHHUKAIOTD, 3MiHIOIOTBCS 1 IIPUTIHI-
HAITBCA HA MiACTaBl OPUANYHUX (PAKTIB — JIiif 1 ITO/IiiA,
HA ITiICTaBl BUKOHAHHA JOrOBIPHMX 30008 A3aHb, AKI He
TIOBUHHI CyIlepeunTy YNHHIN cHcTeMi IIpaBa i BaK0HO-
nmaBcTBa. CTPyKTypa MIPaBOBIMHOCUH CKJIAIAETHCS 3:
cy0’eKTiB, 00’€KTiB (MaTepiajIbHUX, JYXOBHUX), 3MICTy
(ropuauuHi ipaBa, 0608’aA3KM). Cy6’eKTamMu IIPaBoBijI-
HOCUH MOXKYTb OyTu (pisuuHi i ropuaudHi ocodu, sAKi

TIOBUHHI MaTH TIeBHI TPABOBI BJIACTUBOCTI — OyTH IIpa-
BO3MATHUMMU, Ji€3MaTHUMU 1 AeJrikros3garaumu [9, c. 48].

Y opupuuHiil JriTepaTypi HOHATTA 3€eMEJIbHUX
MIPaBOBIAHOCHUH PO3KPUTO IOCTATHHO IIUPOKO, TAK
M. B. lllymnera mopisise ix: y cdepi BIACHOCTI Ha 3€MJTIO;
MPABOBIHOCUHY 3 IIPUBO/Y IIPAB Ha 3eMJTIO, TTOXITHUX
BiJ] IIpaBa BJIACHOCTI; IIPABOBIIHOCUHH, 1[0 BUHUKAIOTh
y 8B’A3KY 31 3[MiliCHEHHAM IIpaBa 3araJibHOTO0 KOPUCTY-
BaHHA 3eMJIel0; TPABOBITHOCUHU Y TaJTy3i YIIPABIiHHA
BHUKOPUCTAHHAM 1 0XOPOHOI0 3eMeJIb; OXOPOHHI 3eMeJIbHI
PaBOBIIHOCUHU, a TAKOK BUILIIAE 3aJIEKHICTh KATEro-
pii 3eMeJib, ie Iepe0yBac 3eMesIbHA JUIAHKA, Ta TPaBo-
BUI PEKUM BIIIOBIAHOI KATEropil 3eMeJib, PO3IiIAI0UN
iX Ha MarepiaibHi Ta mporiecyasbHi [10, c. 32—34].

B.B. Hocixk, posmiamae 3eMeJIbHI ITPABOBIIHOCUHU SK
YHiBepCaJsIbHi, 1[0 BUKOPUCTOBYIOTLCA B TEOPii IIpasa,
Ta COeIiaJTbHI, AKI PO3KPUBAIOTH CUCTEMY 1 0COOJIMBOCTI
3eMeJIbHUX MPABOBIAHOCUH SAK IIPEIMeTa 3€MeJIbHOTO0
mpaBa, a TaKoK KJIacu@ikye iX 3a TUIIaMU, BUOAMH,
rpynaMu. 3a #oro BUSHAYeHHAM, 3eMeJIbHI ITPABOBITHO-
CHHU — Iie BPeryJIb0BaHI HOpMaMU 3eMeJIbHOTO IIPaBa,
miATPUMYBaHI i 3a6e3neUeHi JepKaBoi0 CyCITiIbHI Bifl-
HOCUHH, 1110 BUHUKAIOTh, 3MIHIOIOTHCS 1 TPUIINHAITHCS
y 8B’AI3KYy 13 3MiliCHeHHAM IMPABOMOYHUMU Cy0 €KTaMU
Ha OCHOBI CBOOOIM BOJIEBUSABIIEHHSA Cy0 €EKTUBHUX IIPaB
1 BUKOHAHHAM 000B’sI3KiB, pearisarfiero (GyHKIIIH 1 1mo-
BHOBayKEHBb OPraHAMU [epPsKaBHOI BJIa[gy Ta MiCII€BO-
0 CaAaMOBPSAIYBaHHSA, 3aCTOCYBAHHA BiAIIOBIAIBHOCTL
y cdepi BUKOPHUCTAHHSA Ta OXOPOHU 3eMJIi AK 06 €KTa
mpaBa BJIACHOCTI YKPAiHCHKOTO HAPOIAY U OCHOBHOTO
HaITlOHAJIBHOI'0 Oararcrsa.

3 oAy Ha GYHKIIOHAIBHI 0COOJIMBOCTI 3eMJIi K
00’eKTa TPaBOBOT0 PETYJIFOBAHHSA, CYCITLIbHI 3eMeJIb-
HI BIJHOCUHH € 6araToOMaHITHHUMU 3a IXHIMU BUOAMH,
CKJIQAHUMU 3a BHYTPIIIHBOK OYyIOBOIO Ta 3MiCTOM,
moTPefy0Th 3aCTOCYBaHHA KOMILIEKCHOTO HiXOAY 0
IXHBOTO TIPABOBOTO perysoBanfad [11, ¢c. 191-196].

Y3arajgpHIOIOUN 3a3HAUEH] BuUllle (DOPMYTIOBAHHA
HOPMATUBHUX Ta HAYKOBO-IIPABOBUX BHU3HAUEHb, MO-
JKE€MO BIIMITUTH, IO OO «3€MeJIbHUX IIPaBOBIIHOCHH»
HAJIe}KaTh CYCITUTLHI BiTHOCUHU, [0 BUHUKAIOTH MIiK
cy0’eKTaMu IIpaBa 3 MUTaHb BOJIOMIHHA, KOPHUCTYBAHHSA
Ta PO3MOPAIKEHHA 3€MJIAMU, M3K AKUMU 1CHY€E ITPaBOo-
BUIi 3B’s130K Yy (hOpMi Cy0 €KTUBHUX IIPaB Ta 000B’ABKIB,
AKI MATPUMYIOTBCSA 1 OXOPOHAITHCA IEPIKABOI0, TPOMA-
IlaMHu Ta cycnibcTBoM. BoHu cipamoBaHi Ha 3abesmne-
YeHHSA 0XOPOHU 1 BIATBOPEHHSA 3eMeJIb, 1X pallioHaAJTbHE
Ta epeKTUBHE BUKOPUCTAHHA yciMa Cy0 eKTamMu 3eMelhb-
HUX [PABOBIIHOCKUH, & TAKOK XapPaKTePUYIOThCA I10-
€MHAHHAM ITy0JIIYHO-TIPABOBUX Ta IIPUBATHOIIPABOBUX
3acaj X peryJIl0BaHHHA.

ITonATTA «3eMenbHI BITHOCMHU» HA BIIMIHY BiJ
«3eMeJIbHI IIPaBOBIIHOCUHN» HEOOXIOHO PO3IIAgaTH
AK GBI MIUPOKE MOHATTA 3a 3MICTOM, II[0 MOXKYTH
BUHUKATH MK PISBHUMU Cy0 €KTaMH, 3 IUTAHb BUKOPU-
CTaHHSA, OXOPOHU Ta BiITBOPEHHSA 3eMeJIh, Y CKJIAI AKUX
MOKYTh OyTU IIPUCYTHI 1HII COIiaIbHI BITHOCUHY, AKI
He cynepedarh JiIUuoMy 3aKOHOOABCTBY (MOIKIUBO
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moTpebyioTh HOPMATUBHOMY BPEryJIIOBAHHIO), Ta AKI
3a CBOEIO CYTHICTIO ABJIAIOTHCA AKTYAJIbHUMU.

HopmaTuBHe BUBHAYEHHS MOHATTA «3eMJIi» a60
«3eMJIs» BAKPITLIIOE TTOJIOMKEHHA cTarTi 1 3aKoHy YKpa-
iau «[Ipo oxopoHy 3emesib», AKA BU3HAUAE 3€MJII0 AK
TIOBEPXHIO CYIIIi 3 TPYHTAMU, KOPUCHUMH KOTIAJIMHAMU
Ta IHIIMMY OPUPOAHUMYU eJIEMEHTAMHU, 1[0 OPTraHigYHO
rmoeaHaHI Ta (yHKITIOHYIOTh pasoM 3 Hero [31].

Y BigmnosigHocTi Mo crarTi 18 3eMenbHOro Kogek-
cy YKpaiHu, [0 3eMeJib YKPaiHU HaJeKaThb yCi 3eMJTi
B MesKax Il TEpUTOPii, B TOMY YHCJIi OCTPOBH Ta 3€MJIi,
3aMHATI BOOHAMHU 00 €KTaMU, AKl 32 OCHOBHUM IILJILO-
BUM IIPU3HAUYEHHAM MOOIIAITHCA Ha Kareropii, 1o
MaTb 0COOJIUBUU ITPABOBUII PEKUM, a caMe: 3eMJTi
CLITbCHKOTOCIIOAAPCHKOr0 MIPU3HAYECHHA; 3€MJIl sKUTIIOBOI
Ta TPOMAJICHKOI 3a0yI0BI; 3eMJIi TIPUPOTHO-3ATIOBITHOTO
Ta 1HIIIOr0 ITPUPOI00XOPOHHOTO ITPU3HAUECHHS; 3€MJT
03/10POBYOT0 TPU3HAUEHHS; 3eMJTI PEKpearfiitHoro mpu-
3HAUYEHHA; 3eMJIi 1CTOPHUKO-KYJIBTYPHOI'0 IIPU3HAYEH-
HsI; 3€MJI1 JIICOTOCIOAAPCHLKOr0 IIPU3HAUEHHSA; 3eMJIl
BOAHOTO (POH/Y; 3eMJIi ITPOMUCIIOBOCTI, TPAHCIIOPTY,
€JIEKTPOHHUX KOMYHIKaIlili, eHepreTUKu, 000pOHU Ta
IHIIIOTO TTPUBHAYEHHA. SaKOHOM BCTAHOBJIEHO, IO
cy0’eKTaMy IIpaBa BJIACHOCTI HA 3eMJII0 MOYKYTbH OyTH:
rpoMajiaHu YKpaiHu, iH03eMIli 1 ocobu 6e3 rpoMaisaH-
cTBa (KpiM 3eMeJib CLJTBKOTOCIOaPChKOT0 TTPU3HAYEH-
HA), IOPUINYHI 0CO0M — Ha 3eMJTi IIPUBATHOI BJIACHOCTI;
TEepUTOPiaIbHI rpoMaau (uepes3 opraHu MiCII€BOTO ca-
MOBPAIYBAHHA) — HA 3eMJIi KOMYHAaJILHOT BJIACHOCTI;
mep:xaBa (uepes opraHu AepKaBHOI BJIAIN) — Ha 3eMJIl
IepskaBHOI BiacHoCTi. J1j1d ¢y ekTiB, MiAIBHICTD AKAX
6asyeThCcA Ha Iep:KaBHill a00 KOMYHAJIBHIN BJIACHOCTI,
3aKOHOM ITepenbadaeThcA Iepemada iM 3eMesb B I10-
CTiifiHe KOPUCTYBAHHSA, OIS 1HIIUX Cy0 €KTiB — 3eMJTi
MOXKYTh HAJIaBATHCA HA YMOBaX CTPOKOBOTO (THMMUa-
COBOT0) KOpHCTYBaHHA (OpeHan). SeMeJIbHI TiJIAHKN
KOYKHOI KaTeropii 3eMeJib, IKi He HaJlaHl y BJIACHICTH
200 y KOPUCTYBAHHA IPOMAAH YU IOPUAUIHUX OCi0,
MOXKYTh mlepebyBaTu y 3amaci [2].

3rigHo i3 3eMeJIbHUM KOOEeKCOM YKpPAiHU 3eMeJIb-
Ha TiJISHKA — I[e YaCTHHA 3eMHOI IOBEpPXHi 3 ycra-
HOBJIECHHMMH MeXaMH, IIEeBHUM MiCIJ;eM po3TrTalmryBaHHA,
3 BUBHAYEHNMH 100 Hel IIpaBaMu. SaKpiIlIeHui Ha
3aKOHOJABUOMY PiBHI mpoitec (opMyBaHHA 3eMeJIb-
HOI OiJIAHKM BH3Ha4dae 11 AK 00’ €KT [UBLIBHUX IIPAB,
1110 BKJIIOYAE BU3HAUEHHA I IIJIOLN, MeK Ta BHECeHHA
irdopmarrii mpo Hei mo dep:xaBHOro 3eMeIbHOTO Kajia-
CTpY, a TAKOXK i1 JepsKaBHIil peecTpallii Ta qep:KaBHIl
peecTpariii mpasa ByiacHocTi Ha Hel. IIpasa BiacHocTi,
KOPUCTYBAaHHA Ha 3€MEJIbHY AUIAHKY (DIKCYIOTHCA Y il
IIPABOBCTAHOBITIIOUNX TOKyMeHTax 1y Iep:kaBHOMY
3eMeJIbHOMY Kapgactpi (crarti 78, 79, 79-1, 126, 202
3eMeJIbHOT0 KofleKcy YEpainm) [2].

¥ BigmoBigHOoCTi 10 crarTi 373 IUBUTEHOTO KOEKCY
YEpaiHu BIACHUK 3eMeJIBHOI TIIAHKU MOXKe BUKOPUCTO-
ByBaTH ii Ha CBill po3cy[ BiAIIOBIAHO A0 ii I[iJILOBOTO
MIPU3HAYEHHA Ta MOYKe BUKOPUCTOBYBATU HA CBiil PO3-
cyn Bce, II[0 3HAXOIUTHCA HAJ 1 ITif] IIOBEPXHEIO ITi€l
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TUIAHKH, SKIIO 1HIIIe He BCTAHOBJIEHO 3aKOHOM Ta SKII0
e He MopyIIrye mpas iHmux ocio [34].

Ha gymky mpoBigHux BUeHUX, 3eMJIA AK 00 €KT IIpa-
BOBUX BiJTHOCUH BUKOHYE IOJIITUYHY, EKOHOMIUHY Ta
coriayTbHy (DyHKITIT, a I[IHHICTh 3€MeJIb IT0B'A3aHAa 3 1X-
HiM 6araToyHKI[IOHAJIBHUM IIPU3HAYEHHAM. 3eMJIA
SIK YHIKQJIBHUM 06 €KT IIPUPOIU € OCHOBOIO IJIsT (DOPMY-
BaHHA HAUOLIBIN COPUATIUBUX YMOB, HEOOXITHUX JIA
iICHYBaHHS BCiX KMBUX OPTaHi3MiB. ¥ 3B’S3KY 3 ITUM Il
0XOpOHA 3a0e3Ieuye TAKOXK OXOPOHY BCIX 1HIIUX MPU-
POIHUX PECYPCiB, AKI HEPO3PUBHO ITOB’A3aHI 13 3eMJIET0
(Bomu, Hampa, POCJIUHHUIA 1 TBAPUHHUI CBIT, aTMocdep-
He 1oBiTpsA ToIro) [12, c. 130-144].

B./1. Cumop, migkpecaon0un 0co0IMBE TTOXOMKEH-
HA 3eMJTi AK 00’€KTa MaTepiaIbHOTO CBITY, IePEeKOHIIN-
BO HAroJIonrye Ha IoTpebi 3abesneueHHA 0CO0IUBOTO
PEKMMY OXOPOHHU Y ITPOIIECi BUKOPUCTAHHA ¥ BiJTHOB-
JIeHHA 3eMJIi caMe 3 0OKy JIep:KaBU, OCKLIIBKU 3eMJIA
BUCTYIIA€ MaTePiaIbHO-IIPOCTOPOBOI0 63010 JTep:KaBHO-
TEPUTOPIAJIEHOTO YCTPOI0, HE3AJIEIKHOCTI AePIKaBH, 11 Cy-
BEPEHITETY, TEPUTOPIATHLHOI IIJTICHOCTI ¥ HAI[IOHATBLHOT
6esmexu [13, c. 108].

B.1. AunpeiinieB BBaskae, 10 IIPABOBIIHOCHH 1[I0
OXOPOHU 3eMeJIb € CKJIAI0BOI0 IePIKABHOI IIOJIITUKH,
OCHOBHI MTPUHITAIHY AKO1 CITPAMOBaHI Ha 3a0e3IeUeHHA:
OXOPOHU 3€MeJIb IK 0CHOBHOTO HAI[IOHAJILHOI'O 6arar-
cTBa YKpPaiHCHKOTO HAPOAY; IIPIOPUTETY BUMOT €KOJIO-
riuHOi 6e3MeKN Y BUKOPUCTAHHI 3€MJTi AK ITPOCTOPOBOTO
6asucy, TpUPOIHOTO PECYPCY Ta OCHOBHOTO 3ac0o0y BU-
POOHUIITBA; HOPMYBAHHA 1 MJTAHOMIPHOTO 00MEyKeHHSA
BILTUBY T'OCIIOaPCHKOI TiAJIBHOCTI HAa 3eMeJIbHI pecyp-
CH; TIOETHAHHSA 3aXO0/IB €KOHOMIUHOTO CTUMYJTIOBAHHSA
Ta IPUAUYHOI BiIIOBIAIBHOCTI B raJry3i OXOPOHHU 3e-
MeJIb; ITyOJIIYHOCTI y BUPINIeHi INTaHb OXOPOHY 3€MeJIb,
BUKOPHUCTAHHA HA IIe KOIITIB BIJIIOBIJHUX OIOMKETIB;
BIIIITKO/TyBaHHA 30UTKIB, 3aTIO/IIAHUX TTIOPYILIEHHAM 3a-
KOHO/IABCTBA y c(epi OXOPOHU 3e€MeJIb; CITeI[iaJIbHOTO0
peryJiroBanHsa y cdepi oxopoHu 3emestb [5, c. 38-39].

B.C. KoBajibckuii Bimmidae, 110 0XOpoHa 1 3aXuCT
paB Ta iHTepeciB BUILINBAE 3 060B’A3KY IepP:KaBU AK
my0JIiuHO1 opraHisarlii il iIHCTUTYTIB JOTPUMYBATUCA
KOHCTHUTYIIIHOTO 1 ITpaBoBoro mopsanky. OCHOBY 0XOPOH-
HUX IHCTUTYTIB CTAHOBUTH HOETHAHHA HOPM OCHOBHOT'O
3aKoHy 3 rajys3eBuMH TookeHHaMH [14, c. 153].

Bigrmosizro mo BuMor crarTi 5 Sakony Yxrpaiuu «[Ipo
OXOPOHY HaBKOJIUIITHLOTO HPUPOTHOTO CEPEIOBHUIIA»
JIeP:KaBHIM OXOPOHI 1 PeryJIl0BaHHI0 BUKOPUCTAHHA Ha
TepuTopii YEpaiHU! MIJIATaI0Th: HABKOJIUIITHE TIPUPO/-
He CepeIoBUIIE AK CYKYITHICTh TPUPOIHUX 1 TPUPOTHO-
COILIIAJIBHUX YMOB Ta IPOIIECIB, TPUPOIHI PeCypcH, AK
3aJIyUeHi B TOCIIOIAPCHKUIL 06IT, TaK 1 HEBUKOPUCTOBY-
BaHIi B €KOHOMIIII B JaHUU 11epiof (3eMJid, Haapa, BOMIH,
aTMoc(epHe IIOBITPsA, JIiC Ta 1HIIAa POCIUHHICTD, TBA-
PUHHNI CBIT), TAHAIIAMTH Ta 1HIII IPUPOIHI KOMILIEK-
cu. OcobInBIT IepKaBHIN 0XOPOHI MiAIATAIOTH TEPUTO-
pii Ta 00’€KTH TPUPOIHO-3AIIOBIAHOT0 (POHIY YEKpAITHU
# 1HIIIl TePUTOPII TAa 06 €KTH, BUSHAYEH] BIIIOBIAHO 10
3aKOHO/IABCTBA YKpaiuu. [lep:kaBHill 0XOpOHi Bif He-
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TraTUBHOI'0 BIUIUBY HECHIPUATIIMBOI €K0OJIOriYHOI obcTa-
HOBKH IIIJIATAIOTH TAKOXK 3M0POB A 1 sKUTTA Jirogeit [33].

Otixe, «3eMJIs» ABJIAETHCA OCHOBOIO KUTTETIAb-
HOCTi Ta OyTTA JIIO[ell, € TUM 00 €KTOM IIPUPOAY 1 HAa-
BKOJIUIITHBOTO CEPEeIOBUINA, AKUN TTOTpedye 0co0IUBOT
yBaru mrofio ii OXOPOHU Ta 3aXUCTY, AK 3 6OKY JIeprKaB-
HUX OPTaHiB 1 MiCI[EBOT0 CAMOBPSIYBaHHsA, TAK 1 3 60Ky
BJIACHUKIB Ta KOPUCTYBAUiB 3€MEJILHUX JIiJIAHOK, a Ta-
KOXK 1HIIUX Cy0 €KTiB, AKI MOKYTh OyTH yUaCHUKAMU
SAK 3eMeJIbHUX IIPABOBIJHOCHUH TAK 1 3eMeJIbHUX BiIHO-
CUH, IIJIIXOM 3aIPOBAKEHHA e(PEeKTUBHOI0 MEXaHI3MY
FOPUINYHOI BiIIIOBITaJIBHOCTI 0Ci0, BUHHUX Y BUMHEHHI
3eMeJIbHUX IIPaBOIOPYIIEeHb.

Crarrs 162 3eMenbHOT0 KOIEKCYy YKpPaAiHU Ta CTATTS
1 3akony Yxpaiuu «[Ipo 0XOpoHy 3eMesib» BUBHAYAIOTh
OXOPOHY 3€MeJIb SIK CUCTEMY ITPABOBUX, OPTaHi3aI[ITHUX,
€KOHOMIUHUX Ta 1HIINX 3aX0/IiB, CIPAMOBAHUX HA PAITiO-
HaJIbHE BUKOPUCTAHHA 3eMeJIb, 3a1100iraHHA HeoOI pyH-
TOBAHOMY BIJIYUYEHHIO 3eMeJIb CiIbCHKOr0CIIOIAPCHKOTO
1 JIICOrOCIIOIAaPCHKOT0 IIPU3HAUEHHS, 3aXUCT Bif IIKiM-
JIMBOTO aHTPOIIOTEHHOTO BILIMBY, BIITBOPEHHSA 1 MiIBU-
IIeHHA POTI0YOCTI I'PYHTIB, IiABUIIEHHSA ITPOAYKTUBHOCTL
3eMeJIb JIICOr0CIIOIaPCHKOI0 IIPU3HAUEHHS, 3a0e3IeUeHHS
0COBJIMBOTO PEKUMY BUKOPUCTAHHS 3eMeJIb [IPUPOIIO0-
OXOPOHHOTO, 03[]0POBYOI0, PEKPEAITIHHOI0 Ta iCTOPUKO-
KyJIBTYpHOro pusHaueHHA. 00’ €KToM 0cO0JIMBOI OXOPOHU
JIepsKaBH € BCl 3eMJTI B MeKaxX TepuTopii Ykpainu [2; 31].

Bceranosiiene 3ak0HOM TTOHATTA MiCTUTH IOCTATHBO
MIMPOKUI CEKTP HATIPAMIB, Y MeyKaX AKUX MAIOTh OyTH
peaJtizoBaHi 3aX0H, CIIPAMOBAHI B KIHIIEBOMY PaXyHKY
Ha 0XOPOHY 3eMeJIb, OTHAK, Y 3aKOHI He PO3KPUBAIOTHCS
TaKl BaXKJIUBI 11 HATIPAMU AK 3eMeJILHO-IIPaBOBa BiJiO-
BiTQJIbHICTD, CY0 €KTHUM CKJIA]T OXOPOHU 3€MJTi, IIPOIie-
IypU HAKJIa[eHHA CTATHEHb TOIIIO.

I.I. Kapakam Bigmiuae, 1110 3eMeJIbHE IIPABO AK
CKJIa/[0Ba IIPABOBOI CHCTEMU YKPAIHU 3HAXOIUTHCH
B TICHOMY 3B’AI3KY 3 IHIIWMU TajIy3sSMU BiTUUSHAHOTO
mpasa. Takuii 38’A30K 3aJIEXKUTH Biji CTYIIEHSA B3a€MO-
TPOHUKHEHHA BIATIOBITHUX TPYII CYCIILIBHUX BiTHOCUH
O[JHA /10 OHOI Ta 3aca IX 3aKOHOAAaBYOI'0 BPEryJII0BAH-
ua [15, c. 32].

Ak mpaBuII0, 0XOPOHHI HOPMU 30CEPEKYIOTHCA y Ta-
JIy3AX IIyOJII'YHOTO IIpaBa, 30KpeMa KPUMiHAJILHOMY,
aAMIHICTPATUBHOMY, KOHCTUTYIITHOMY, ITUBLIIEHOMY.
CaMe B IUX TAIIy3AX 3aKPIILTIOIOTHCA ITOJIOMKEHHS, 110
MAIOTh 0XOPOHHE [PH3HAYEHHA. VIIeThCA [Ip0 HOPMHL,
B AKUX BCTAHOBJTIOIOTHCA YMOBHU Ta ITiJICTABU ITPUTAT-
HEHHA JI0 BiIHOBIaJILHOCTI, BiIIKOIyBAHHA IITKOIH,
MEeBHI IIPABOBI 00MEKEeHHA, HAKJIaqAHHA CTATHEHD TOII0
[14, c. 170].

Taxk, Ha 3aKOHOJIJABYOMY PiBHI 3a0e3ITeUeHHs OXOPOH-
HO1 (OyHKITIT y chepi 3eMeTbHUX BiTHOCHH BCTAHOBITIOE
3HAYHA KLUIBKICTh HOPMATHUBHUX AKTIB, 10 AKUX HAJIe-
JKaTh TTOJIOYKeHHS 3eMeJIbHOTO Kojiekcy Yrpainu, Ko-
JleKcy YKpaiHu Ipo aIMiHICTPATUBHI TPABOIIOPYIIIEHHS,
Konmexcy agminicTpaTUBHOrO CyIOUMHCTBA YKpPAIHU,
Kpuminansaoro komekcy Yrpainu, I{uBiibHOT0 KOmek-
cy Ykpaiuu, [ToBiTpAaHoro Kogekcy Ykpaiunu, JlicoBoro

Komekcy Ykpaiuu, Komekcy Ykpainu mpo Haapa, Boa-
HOTO0 KOJIeKCy YKpaiuu, 3akoHy Ykpainu «[Ipo oxopoHy
HABKOJIUIIIHBOTO TTPUPOTHOTO CEPEIOBUINA», SAKOHY
Yrpaiau «[1po oxopoHy 3emMensb», 3akoHy Yrpaiuu «[Ipo
JepsKaBHUI KOHTPOJIb IIPO BUKOPUCTAHHSA TA 0XOPOHOI0
3eMelib», 3aKoHy YKpainu «[Ipo BUKOpHUCTAHHS 3eMeJb
000POHM», 8 TAKOMK 1HIIII.

O.A. BiBuapeHko BBaxkae, III0 CHCTeMAa IIPABOBOL
OXOPOHU 3€MJIi € MIJKraJly3eBOI0 IHTErPOBAHOK CHC-
TEMOI HOPM KOHCTUTYI[IHHOTO, aMiHICTPATUBHOTO,
3eMeJIbHOI0, KPUMIHAJIBHOTO 1 IIUBLIILHOTO 3aKOHOIAB-
CTBa AK OCHOBU IUTICHOTO MEXaHI3My ITPABOBOI OXOPOHU
1 3abesreueHHs (YyHKIIOHYBAHHSA 3€MJTi, 3aXUCTY OKpe-
MUX 00’ €KTiB 3eMJIEKOPUCTYBAHHS, BU3HAUAE TIPABOBI
BUMOTH [I0 Cy0 €KTiB 3eMeJIbHUX IIPABOBUX BiTHOCHH.
Cucrema fep:xaBHOro 3a0e3IlIeUeHHA OXOPOHHU 3eMJIi
MOBMHHA BEJIIOYATHA BU3HAUEHHS (PYHKINH cucTeMu
IIPaBOBOi OXOPOHU 3eMJTi. BoHU IOKJIMKAHI CIyryBaTH
OPUHIUIIAM BEepPXOBEHCTBA IIpaBa, 3aKOHHOCTI, 1HTe-
TPOBAHOI BiITOBITAJIBHOCTI MEPIKABH 1 1HIINX Cy0 €KTiB
3eMeJIbHUX mpaBoBigHocuH. [Tpu oMy crcrema mpaso-
BOI OXOPOHM 3€MJIi IIOBMHHA OyAyBaTUCA Ha IIPE3yMIIIIii
AKTUBHOTO PETyJIATOPHOTO BILJIUBY MEP:KABU AK Cy0 eKTa
my6JTigHOT BiIIOBIAAIBHOCTI 3 CTaH, BUKOPUCTAHHA I
oxopony 3emuti [16, c. 29-30].

II. ®. Kysnuuauy mig mpaBoBOI0 0XOPOHOI0 3€MeJIb
BU3Ha4dYae€ CUCTeMYy BperyJibOBaHUX HOpMaMU IIpaBa
OpraHi3aliiiHUX, EKOHOMIYHUX Ta 1HIIUX CYCITIJIBHUX
BIJTHOCHH II[00 3abe3lleueHHA PaIliOHaJIbHOI0 BUKO-
PUCTaHHA 3eMeJIbHOTO (POHIY KpaiHu, 3armobiranus
HeOoOI'PYHTOBAHOMY BHJIyUYEHHIO 3eMeJIb 13 CiJIbCHKO-
TOCITOIaPCHKOTO 000POTY, 3aXUCT 3eMeJIBHUX PecypciB
BiJI MIKIIJIMBUX AHTPOIION€HHUX BILJIMBIB, a TAKOXK Ha
BIATBOPEHHSA Ta MiABUIIEHHA POIOYOCTI I'PYHTIB, ITPO-
IYKTUBHOCTI 3eMeJIb JIicoBOro (POH/Y, 3a0e3IeueH s
0CO0JIMBOTO IPABOBOTO PEKUMY 3€MeJIb IIPUPOI00X0-
POHHOI'0, 03JI0OPOBYOr0, PEKpeaIiiiHoro Ta iCTOPUKO-
KyJIBTYPHOTO IIPU3HAYEHHS.

Hapauua semsti Ha 3aKOHOJABUOMY PiBHI CTATyCy
OCHOBHOTO HAIIOHAJBHOTO 6araTcTBa, 10 mepedyBae
iJ1 0COOJIMBOI0 OXOPOHOI0 JIepPiKaBU, IIOKJIagae Ha op-
raHu JIeP:KaBHOI BIAMM, a TAKOXK HA OPraHU MiCII€BOro
CaMOBPAIYBaHHSA 3arajibHUM 000B’'A30K 3a6e3meunT
parionajibHe BUKOPUCTAHHA Ta OXOPOHY 3eMeJIbHUX
pecypciB kpainu. BukoHaHHS 116010 060B’sI3KY 3a0esIie-
YyeThCSA 3ICHEHHAM OpraHaMu JIeP:KaBHOI BJIaIU Ta
OpraHaMu MiCIIEBOTO CAMOBPSLYBAHHA HUBKU (PYHKIIIH
YIPaBJIiHHA 3eMJIAAMU, SKI CIPAMOBAaHI HA 0XOPOHY 3€-
MeJbHUX pecypciB [17, c. 351-355].

BpaxoByrouu 3agHaueHi BUMOTY 3aKOHOIABCTBA, M0~
IO TIPOBITHUX HAYKOBI[IB, MOKEMO CTBEPIKYBATHU, 1110
«IIpaBOBa 0XOPOHA 3eMeJIb» — IIe CUCTeMA, 3aKPITJIEHIX
JIeP’KaBO0 B HOPMATUBHUX aKTaX IIPUIIKCIB, AKI BCTa-
HOBJTIOIOTH ITOPSAIOK PeaTisarlii cy6 eKTaMu CBOIX IIpaB
Ta ITOBHOBAKEHb y c(epi 3eMeJIbHUX ITPABOBIHOCHUH,
AKI COPAMOBAHI HA OXOPOHY, 3aXUCT Ta BiTHOBJIEHHA
AKICHUX BJIACTHUBOCTEH 3eMeJib (3eMeJIbHUX A1JIAHOK,
I'PYHTIB), a TAKOXK J1J1A 3a0e3MeUeHHA 1X PaljioHaIbHOT0
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BUKOPUCTAHHSA, 3ilICHEHHA YIIPABIIHHA 3eMeJIbHUMU
pecypcaMu, BCTAHOBJIEHHSA Ta 3a0e3MeUeHHSA TPABOBUX
00MesKeHb, 3aCTOCYBaHHA IPUINYHOI BiITOBITATEHOCTI
3a [IPaBOIOPYIIIEHHS ¥ chepi 3eMeJILHUX ITPABOBITHOCHH.

OcuoBHUMU (QYHKITIAMHU ITPABOBOI OXOPOHU 3€MeJIb
€ — peryJiroioua, OXOPOHHA Ta 3aXUCHA.

1o 0OCHOBHUX HATIPAMKIB TPABOBOI OXOPOHU 3€MEeJTh
HaJIeKaTh: 0XOPOHAa IIpaB Ha 3eMJIio (IIpaBa BJIACHOCTI
Ta 1HIIUX IPaB); 0XOPOHA caMoi 3eMJTi (3eMeJTb, 3eMeJTb-
HUX JUIAHOK, TPYHTIB) 1 3a0e3reyeHHs 11 IPUpPOIHUX
BJIACTUBOCTEM; OXOPOHA IIPaB Ta 1HTEPECiB JepPiKaBH,
rpoMaz, TpoMajisaH, QiSUIHUX Ta IPUAUIHUX OCI0.

IIpaBoBa oxopoHa 3eMeJib 3a6€3IeUyeTHCA TAKOMK 3a
JTOTIOMOT'OI0 BCTAHOBJIEHHS 00MEKEeHb ITPAB Ha 3€MeJTbHY
nutaaky. Tagk, crartsa 111 3emMesIbHOTO KOfIeKCy YEpai-
HY BU3HAYA€ HACTYITHI TPUPOI00XOPOHHI 06MEKeHHSA:
YMOBHU PO3MIOUATH 1 3aBEPIIUTHU 3a0y10By 200 0CBOCHHSA
3eMEeJILHOI JIIJIAHKYU MPOTATOM BCTAHOBJIEHUX CTPOKIB;
3a00poHA HA IIPOBAIKEHHA OKPEMUX BUIIB iAIBHOCTI;
3a60poHA HA 3MiHY I[IJILOBOTO IIPU3HAYEHHA 3€MeJIbHO1
OUIAHEY, JaHAmAaQ@Ty Ta 30BHIIIHBOI0 BUAY HEPYXOMOI'0
MaiHa; YMOBHU [IO[IEPyKAHHA MTPUPOTO0XOPOHHUX BUMOT
a00 BUKOHAHHSA BU3HAYEHUX POOiT Tomo [2].

Opuak, IpaBoBa 0XOPOHA 3€MeJIb AK CKJIaI0Ba Ipa-
BOBO1 OXOPOHU HABKOJIUIITHLOT'O TIPUPOIHOTO CEPEI0BU-
1[a IPYHTYEThCA Ha MPABOBUX (IOPUAMYHUX) HOPMAX,
1[0 MOYKYTh HAJIEJKATH 10 PI3HUX TaJiy3ell IIpaBa, TaKuxX
SAK KOHCTUTYIIITHO-TIPABOBA; aIMIHICTPATUBHO-IIPABOBA;
KPUMiHAJILHO-TPABOBA; IIUBIJIFHO-ITPABOBA TOIIIO.

Y pamMkax aiMiHICTPATUBHO-TIPABOBUX HOPM IIE€PEI-
0aueHa 3HAYHA YACTUHA 3aXO[iB, AKI CIIPAMOBaHI Ha
OXOPOHY 3eMeJIBHUX PeCcypciB YKpaiHu, Tak K TPaBoBa
O0XOPOHA Mae Ha MeTi BUKOPUCTAHHA BCi€l CYKYITHOCTI
aMIHICTPATUBHUX 3aC006iB, CII0COGIB, METO/IIB BILIUBY
Ha CYCITLJIbHI BITHOCUHMU y c(hepi BUKOPUCTAHHS 3€MeJlb,
1[0 CITPAMOBAHUI HA HEJOITYIIeHHA TOPYIIEeHHS JI0ILy-
CTUMUX MEXK TOBEQIHKU JIIO/IEH Ta HAJIeKHOTO yIIPaB-
JIIHHSA 3 O0KY JIeprKaBMU.

Buparuwuit ykpaincekuii Buenuii B. B. ABep’sinos
3a3HAYAB, 110 BUPIIIAJIGHY POJIb Yy IPABOBOMY PEryJIio-
BaHHI B3AEMHUH MK IEePIKABOI0 1 JIIOOUHOK HAJIEKUTD
rajysi agMiHICTPATUBHOTO IIpaBa, HOPMU AKOI MAIOTh
3abe3neuyBaTy KOHKPETHE 3aCTOCYBAHHA KOHCTUTY-
MIMHUX IIPUMIKCIB III0I0 PIBHOMAHITHUX IIPaB 1 CBOOOL
rpoOMajAH y iX YMCJIEHHUX BiTHOCUHAX 3 OpraHaMu
BUKOHABYOI BJIaJU, MiCI[€BOTO CAMOBPAAYBaHHA, I10-
camoBuMu ocobammu [18, c. 11].

C.B. IlerkoB BimsHauae, 110 agMiHICTpaTHUBHE
IIpaBo Mae IeBHUI 3B’A30K i3 3eMeJIbHUM IIPaBOM.
AMiHICTPATUBHO-IIPABOBI AKTH YACTO CJIY?KATD ITiCTAa-
BOI0 BUHUKHEHHS, 3MIHU a00 MPUIMHEHHA 3eMeJIbHUX
BimHOCHH. Tak, B aIMiHICTPATUBHOMY ITOPAAKY BUPIIILY-
I0TbCA MUTAHHSA BiBeIeHHA 3eMeJIbHOI JiJIAHKNA Ha Mic-
1IeBOCTI, BCTAHOBJIEHHS Ti MEXK, BU/Ia4i IOKYMEHTIB, 110
BCTAHOBJIIOIOTH IIPABO, 3MIHICHEHHSA KOHTPOJIIO 3a I0/IeP-
JKaHHAM 3eMeJIbHOTO 3aKOHOAABCTBA, MPUTATHEHHSA JI0
aIMIHICTPATUBHOI BiIIOBIAILHOCTI 0Ci0, BUHHUX y TIO-
PYILIEHHAX 3eMeILHOr0 3aKoHoaaBcTBa Toiro [19, c. 106].
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Cepe/r HAYKOBITIB € JYMKA, I[0 aAMiHiCTPATUBHO-
mpaBoBe 3a0e3eUeHHA MPaB 1 CBOOO TPOMAa/IsAH YKpai-
HU HEe0oOXiTHO PO3MJIANATH AK CUCTEMY 1X TapaHTyBaHHA
opraHaMH JIepsKaBHOI BJIAM, AKA (PYHKI[IOHYe y ITpa-
BOBOMY PEKUMI 1 IO K01 BXOJATH TaKi €JIeMEHTHU AK
KOMIIETEHI[iA, OXOPOHA, 3aXWCT, & TAKOK CTBOPEHHSA
HEeoOXiTHUX YMOB [JIsl PeaJIbHOI peaJsrisallii JIOgUHOI0
Ta rPOMAAAHHUHOM CBOIX IIPaB 1 CBOOO 3a JOIIOMOI'0I0
agMiHICTpaTUBHUX 3acobiB. BogHouac, exemMeHTH
aMIiHICTPATUBHO-IPABOBOTO 3a6e3rneueHHA (KoMIIe-
TEHIIiSI, 0XOPOHA, 3aXUCT, BI/THOBJIEHHA MOPYIIEHOTO
mpaBa) cOpsAMOBaHI HA PEryJIloBaHHA 3a JOIIOMOTOI0
HOPM aMiHiCTPATUBHOTO IPaBa CyCHJIBHUX BiTHOCHH,
110 BUHUKAIOTH Y TIPOIIECi Ta IJ1A peaJtidallii Ipas i CBO-
6ox rpomansaH Ykpainu [20, ¢. 172-175].

TeoperuuHe TOHATTA a60 BU3HAUEHHS CYTHOC-
Ti aAMiHICTPATUBHO-TIPABOBOI OXOPOHU Yy HAYKOBOMY
CEePEeIOBUIIl PO3IMIAAAETHCA HEOTHO3HAYHO, HOCUTh
JOKTPUHAJIBHUN XapakTep, 10 3HAXOJAUTHCA B -
"Hawmini posButky. Tak, B.B. ['anynpko BusHauae
aIMIHICTPATUBHO-ITPABOBY OXOPOHY, Y By3BKOMY PO3Y-
MIiHHI, AK II03UTUBHUI CTATUYHUN CTAH agMiHIiCTpa-
TUBHOTO MpaBa, CIPAMOBAHUI Ha 3arobiraHHa mpa-
BOIIOPYIITeHHAM (IIPOoiIaKTUIl 3JI0UNHIB), YCYHEHHS
THEePEIIKO/I, 10 3AINCHI0EThCA MyOJIIYHO0 aaMiHICTpa-
miero 3 MeTox 3a0e3IeueHHA IIpaB, cBo6oy 1 mMyOurigHuX
BAaKOHHUX 1HTEpeciB (PisNUHMX 1 FOPUAUIHUX 0Ci0, HOP-
MAaJIbHOTO (DYyHKITIOHYBAHHS TPOMAJISTHCHKOTO CYCITLITE-
cTBa i mep:kaBu. ¥ MIMUPOKOMY PO3YMiHHI, 3a3HAUEHE
TOHATTA BUEHUN BUBHAYAE AK CUCTEMY BIIOPAIKOBAHOL
aIMiHICTPATUBHO IIPABOBUMHU HOPMAaMU HiAJIBHOCTI IIy-
OJTigHOT aIMiHICTpAlIi1, CIPAMOBAHOI HA TTONEPEIKEHHA
PAaBOIOPYIeHb (IPO(LIIAKTUKY 3JI0UNHIB) 1 BiTHOB-
JIEHHSA TOPYIIEHUX IIpaB, CBOOO/ Ta 3aKOHHUX 1HTeE-
peciB (Pi3UUHNX 1 IOPUAUIHKUX 0Ci6, 1[0 3MiACHIOETHCA
3acobaMu agMIiHICTPATUBHOIO IpaBa 3 MOKJIMBICTIO
3aCTOCYBAHHSA 3aX0/IiB a/IMiHICTPATUBHOTO IPUMYCY Ta
NPUTATHEHHA BUHHUX 10 BiAIIOBIAaJILHOCTI.

Y poamerkyBaHHI ITOHATH aIMiHICTPATUBHO-IIPaBOBA
OXOpOHA Ta aMiHICTPATUBHO-ITPABOBUN 3aXUCT HAY-
KOBeI[b BUILIAE HACTYIHI 03HAKU: aIMiHiCTPATUBHO-
paBOBa 0XOPOHA — OLITBII MIUPOKE TTIOHATTA ITOPiBHA-
HO 3 IPABOBUM 3aXUCTOM; aIMiHICTPATUBHO ITPABOBUIA
3aXHUCT — IIe AUHAMIYHI (AKTUBHI) HOPMH, CIIPSAMOBAHI
HAa BITHOBJIEHHS MTOPYIIIEHOTO [TPaBa Ta YCyHEeHHs Tepe-
IIIKOJT IIPU H0T0 3MiliCHEHH]; aJMiHICTPATUBHO-TIPABOBA
OXOpOHA — I1e TIO3UTUBHUN CTATUUHUH CTAH HOPM IIpa-
Ba, HATIPABJIEHW HA TTONEPEPKEeHHA TPABOIOPYIIEHD,
3abe3rieueHHA Ta BiJHOBJIEHHA MOPYIIEHUX IIpaB 3aco-
6aMu aMiHICTPATUBHOTO ITPaBa.

o 3MicTy MexaHi3My aJMiHiCTPATUBHO-TIPABOBOI
OXOPOHU HAYKOBI[EM BiTHECEHO TaKi CKJIAJI0BI SAK
aMIHICTPATUBHO-IIPABOBI HOPMH, aIMIHICTPATUBHO-
IpaBoOBi BiHOCUHY (Cy0 €KTHU IIy6IIIYHOr0 YIIPABIIIHHSA,
opuauYHi (parkTy (IpaBOMIpHI 1 MPOTHUITPABHI [Iii Ta TI0-
ITi1), 00’€KTH 0XOPOHHOTO BILIUBY), iIHAUBIAyaIbHI aKTH
Cy6’eKTiB IIyOJIIYHOr0 YITPABIIIHHA, (DOPMH, 8 TAKONK
3ac00u OiAIBHOCTI Cy0 €KTIB MyOJIiYHOr0 YIIPaBIIiHHSA.
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CyTHIiCTh aMiHICTPATUBHO-IIPABOBOI OXOPOHU II0-
JIArae B 3a/I0BOJIEHHI 3aKOHHUX 1HTEpPEeCiB Cy0 eKTiB Ta
00’€KTIB JIeP:KAaBHOTO YIIPABIIHHA, IIPU I[OMY CTATYC
0Ci0, AKi TOPYIIYIOTh IPaBa iHImmIX 0ci6 € 30608’ A3aJThb-
HUM, BOHU TIOBUHHI: ITPUITUHUTH ITPOTUIIPABHY IIOBeE-
MIHKY; BiIIIIKOyBATU MOTEPIiINM 3aBIAHHI 30UTKU;
CTEPIIiTH IPUANYHE TOKAPAHHA 32 CBOI IPOTUIPABHI
BUMHKHN BigmosimajsHocTi [21, ¢. 17; 22, ¢. 197-198;
23, c. 387].

O.M. IIpasotropoBa (O.M. €uyk) BusHauae
aMIHICTPATUBHO-IIPABOBY OXOPOHY AK 1HCTUTYT aj-
MIHICTPATUBHOI'0 IIpaBa, 10 CKJIAJAEThCA 3 OTHOPII-
HUX HOPM aJIMiHiCTPaTUBHOTO IPaBa, IPABOBUI BILIUB
AKUX CIIPAMOBAHO HA TIOTIePeyKEeHHSA TPAaBOIOPYIIEeHb
(TpoLTaKTHKY 3JIOUMHIB) TA BiTHOBJIEHHA MOPYIIIEHIX
IpaB, CBOOO Ta 3AKOHHUX 1HTEpEeCiB (PISUUHUX 1 I0PU-
IOUUYHHAX 0Ci0, 10 3MIACHIOITHCA 34 JOIIOMOT0I0 aaMi-
HICTPaTUBHOTO 1HCTPyMEHTapito — (opM agMiHicTpa-
TUBHOI MiAJBHOCTI MyOJIIUHOI agMiHicTpaIrii, 3aco6iB
aIMiHICTPATHBHOIO IPUMYCY Ta 8IMiHICTPATUBHUX IIPO-
menyp. o aMicTy agMiHICTPATUBHO-ITPABOBOI OXOPOHU
HAYKOBEIlb BITHOCUTHh METOIUYHY TiAIBHICTE ITy0JTIYHOT
agMIHICTpAII] III0H0: 3amo0iraHHsAa Ta MollepPeIKeHHs
IPABOIIOPYIIIEHb; BiTHOBJIEHHA MOPYILIEHOT0 TpaBa; abo
O/THOYACHE TIOTEePEeFKEHHSA Ta BiJHOBJIEHHSA TTOPYIIIEHOTO
npaga [24, c¢. 156; 25, c. 20-21; 26 c. 44; 27, c. 30].

I.M. KopocramioBa BBasae, 110 mijg agMiHicTpa-
TUBHO-IIPABOBOI OXOPOHOIO CJIi/T PO3TJIALATH AK:
onHy 3 (QYHKIIH gepsxaBu (IIpaBOOXOPOHHA (PYHE-
I1is1); 3aBIaHHA aAMiHICTPATUBHOTO IpPaBa; (PyHKITIFO
aIMIHICTPATHUBHOIO IIpaBa; OIAJILHICTE OPTraHiB aep-
JKaBHOI BJIaJiVi, OPTraHiB MiCI[€BOTO CAMOBPALYBaH-
Hf, a TAKOXK 0Ci0, 110 HAJAITh MyOJiUHI MOCIIYyTH.
CrocobaMu agMiHICTPATHUBHO-IIPABOBOI OXOPOHU €:
aIMIHICTPATUBHO-IIPABOBUI (3IifiICHIOETBCA Cy0 €KTa-
MU BJIAJHUX IIOBHOBAYKEHDb TA IIPABOOXOPOHHUMU OP-
ranamu); cymoBuii (3miticHioeTbeA cymamu). o dopm
aIMiHICTPATUBHO-TIPABOBO1 0XOPOHU HAYKOBEIlh BiJHO-
CUTH: MPABOTBOPUYY, IIPABO3aCTOCOBHY, TIPABOOXOPOHHY,
a TaKOXK aIMiHICTPATUBHO-ITPABOBUH JJOTOBIp Ta aMi-
HicTpaTuBHI nociiyru [28, c. 72].

Hocmimxyroun semenbHi Biqaocuuu, O. C. Mipormau-
YEHKO BU3HAUMJIA a[MiHiCTPATUBHO-IIPABOBY OXOPOHY
3eMeJIb K CUCTEeMY 3aX0/iB, BCTAHOBJIEHY aJIMiHICTpa-
TUBHUM 32aKOHOJABCTBOM YKpaiHU, SKi 3aCTOCOBYIOTH
nmepsxaBHi oprauu (iX IIocagoBi 0co0u), Oprauy MiCIIeBOIr0
caMoBpsAnyBaHHA (X TT0CagoBi 0c00M), TPOMAJICHKI 1H-
CIIEKTOPH, TPOMAJIChKI OpraHisallii 3 MeTor 3a6e3IreueH-
HA 3aKOHHOCTI; II0IIePeIKeHH, ITPUIMHEHHA [IPaBOIIo-
pyllleHb, IPUTATHEHHA BUHHUX /10 aMiHiCTPATHUBHOI
BIIIOBIAJILHOCTI, 3MICT SIKOI CKJIAIAEThCA 13: KOHTPOJIIO
3a BUKOPHCTAHHAM 3eMeJIb; BiJHOBJIIOBAJIbHUX 3aXO0/IiB;
npodiIaKTUKKN IIPAaBOIOPYIIEeHb B cepi 3eMeIbHUX
BITHOCHH; 3aXO/iB IePeKOHAHH, 3aX0/IiB agMiHicTpa-
TUBHOTO IPUMYCY, 1[0 3aCTOCOBYIOTHCA 3 METOI0 II0-
TepepKeHHs, IPUIUHEeHHSA IPaBOIOPYIIeHb B raysi
OXOPOHU 3eMeJIbHUX BIJHOCHH Ta IIPUTATHEHHA BUHHIX
10 agMiHICTPaTHUBHOI BigmoBigaiabHocTi [29, ¢. 58-59].

3 oIIAMy HA BKA3aHI IMO3UIIT HAYKOBIIIB III00 3MICTY
MHOHATb MOYKEMO 3a3HAYUTH, II[0 ITif] «aAMiHICTPATHUBHO-
MPABOI0 OXOPOHOK 3eMeJIb» PO3YyMieThCs BUKOHABUO-
posIopAaUa CUCTeMHA MIATBHICTE Cy0 €KTIB MyOIiTHOT
agMiHicTparii (my6JIiYHOr0 YIPABJIIHHA), 110 BPETy-
JILOBaHA aIMiHICTPATUBHO-ITPABOBUMU HOPMaMH (ITpa-
BUJIAMHU IIOBEIIHKI), KA CIIPAMOBAHA Ha CTBOPEHHS
HeoOXiTHUX YMOB JIJIA peasridallii mpas i 3aKOHHUX 1H-
TepeciB BJIACHUKAMU Ta KOPUCTyBauaMU 3€MeJIbHUX
IisaHOK (3eMetib). Taka MiAIBHICTE HE MOXKe cyIiepe-
YUTHA BCTAHOBJIEHUM ITpaBaM Ta 3aKOHHHM IHTepecaM
JlepKaBU, MiCIIeBUX IpoMayl, (PiBMUHMX Ta IOPUINIHIX
oci0, a HaBIAKy HATIpaBJIeHA HA OXOPOHY, 3aXUCT 1 parti-
OHAaJIbHE BUKOPUCTAHHA 3eMeJIbHUX PECypPCiB, HEMIOITy-
IIeHHA TOPYIIEeHHA OJHUMU 0c00aMU MPaB 1 BaKOHHUX
1HTepeciB iHIMUX 0ci0, HA MPUTATHEHHSA BUHHUX 0Ci0 /10
anMIiHICTPATUBHOI BiAIIOBIIAILHOCTI TA Ha BITHOBJIEHHS
TMOPYIIEHUX IIPaB.

3MmicT MexaHiZMy agMiHICTPATHUBHO-IIPABOBOI
OXOPOHU 3eMeJIb CKJIAQAeThCsA: 13 MiunX (YHHHUX)
aIMIHICTPATUBHO-TIPABOBUX HOPM (ITpaBUJI TTOBETIHKN);
aKTiB; IOPUAUIHUX (PAKTIB (IpaBOMipHUX a60 ITPOTHU-
MIPaBHUX il Ta TOii, 06’€KTiB OXOPOHHOT'0 BILJIUBY
To1110); opM Ta 3aCO6IB TIAIBHOCTI CY0 €KTIB ITyOJTiTHOT
anMiHicTparii (HaJlaHHA aMiHICTPATUBHUX TIOCJIYT, PO3-
IS CIIOPIB, IIPUTATHEHHSA 10 aMIiHICTPATUBHOI Bi/III0-
BiZTaJILHOCT1, BCTAHOBJIEHHA HOPM aJAMIiHICTPATHUBHOI'O
mpaBa 3araJibHOI [Iil, CIIPAMOBAaHUX HA OXOPOHY, 3aXUCT
Ta BiJTHOBJIEHHS MPAaB BJIACHUKIB Ta KOPUCTYBAUiB 3e-
MeJIBHUX JiIAHOK (3eMeJIb), IHTePeciB Aep:KaBi, IPOMa).

Ho cy0’exriB my0GIiuHo0l agMiHicTparlii Halexarhb
OpraHu JIep:KaBHOI BJIAJU, MiCII€BOTO CaAMOBPAMY-
BaHHA, 1HIITI YIOBHOBaXKEHI HA 3/IIMICHEHHSA BJIA/THO-
postmopAquuX (YHKITH cy0 €KTH, 3aBIAHHAM Ta TTOBHO-
BAYKeHHS AKUX € 3a0e3eUeHHs BUKOHAHHA 0008 A3KiB
3 IUTaHb OXOPOHU, 3aXUCTy TA PAIIOHAJIBHOTO BUKO-
pUCTAHHA 3eMeJib, TPOBA/IKEHHA MPaB03aCTOCOBHOL
IISJTBHOCTI y cpepi BUKOPUCTAHHSA TA PO3IIOPAIKEHHA
3eMJIel0, 3AiNICHeHHA JIePKaBHOT0 HATJIAY Ta KOHTPO-
JII0 32 IOTPUMAaHHA 3eMeJIbHOT0 3aKOHOaBCTBA, BCTA-
HOBJIEHHA Ta 3a6e31eueHHA TPaBUI I06POCYCIACTBA Ta
o0MesKeHb BJIACHUKAMU 3eMeJIbHUX TUIAHOK Ta 3eMJie-
KOPUCTyBauaMu, HAJTaHHA HEOOX1THUX J03BOJIiB, BeJIeH-
HA Ta HAJAHHA BiloMocTeil [ep:kaBHOTO 3eMeIbHOT0
KaJIacTpy, BCTAHOBJIEHHA TA TPOBEAEHHA MOHITOPUHTY
3eMeJlb, BUPIIIEHHA 3eMeJILHUX CIIOPIB, BXKUTTSA 3aX0[IiB
aAMIHICTPATUBHOTO IIPUMYCY, IPUTATHEHHA BUHHUX
ocib Mo agMiHicTpaTUBHOI BigmoBigaabHocTi (BepxoBHa
Pana Vxpainu, Bepxosua Paga Asronomuoi Peciry6uri-
ku Kpum, Ka6imer MiuicTpiB Ykpaiuu, Minarporio-
aituku, epixreokanacrp, Hep:xaBHi agMiHicTpalii,
HeperekoiHCeKIiA YKpaiHu, OpraHu MiCIIeBOTO CaMo-
BPSALYBAHHSA, MiHICTepPCTBA Ta BioMcTBa, JleprkaBHi
opraHu IIpUBaTHU3AIlil, TPOMAaJIChKI IHCIIEKTOpH, IIpa-
BOOXOPOHHI OpraHu, CyIH TOIIIO).

ITupoxwuii crieKTp IOBHOBAYKEHB CY0 €KTIiB IIy0JIiaHOL
agMiHICTpAaIli 3 MUTaAHb aAMIHICTPATUBHO-IIPABOBOI
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OXOPOHU 3€MeJIb, IX 3aXWCTy Ta PAI[iOHAILHOTO BUKO-
PUCTaHHSA TIOMIUPIETHCA HA 3eMJIi 000POHU, & TAKOK
Ha 1HIIl KaTeropii 3eMeJsib, AKi MEKYIOTh 3 HUMU, a00
Ha AKUX TUMYACOBO a00 ITOCTIHHO JUCIOKYIOThCA (PO3-
MIIIYIOTHCA) BifICBKOBI 00 €KTH.

Tax, y BigmosigHocTi 10 crareit 18, 77 3eMesHOTO
Kofekcy Ykpaiuu, crarti 1 3akony Ykpaiuu «[Ipo Bu-
KOPUCTAHHA 3€MeJTb 000POHM», 3aKPITIEHO KATEropito
3eMeJib 000POHU, AKMMU BHU3HAIOTHCA 3€MJIi, HagaHi
[IJIS1 PO3MIIIEHHA 1 IIOCTIHHOI JIAJIBHOCTI BiliICBKOBUX
YaCTUH, YCTAHOB, BiliCbKOBO-HABUAJILHUX 3aKJIAIB, Ti/I-
IIPUEMCTB Ta opraisariii 36poiiaux Cun Yrpainu,
IHITKUX BIMICBKOBUX (POPMYBaHb, yTBOPEHUX BiITOBIIHO
0 3aKOHOMABCTBA YKpPAIHU. STigHO 13 3a3HAYEHUMU
HOpPMaMH 3aKOHY 3eMJIi 000POHH MOXKYThb epedyBaTu
JIWIIIE B JIepKaBHIill BJIACHOCTI, IPEICTABHUKAMMU SKOI €
BITIOBIHI JIepsKaBHI OPraHu, AKi IiI0Th 32 lIepapxiaHo-
TEePUTOPIAIILHUM ITPUHITUIIOM, & 3€MJIEKOPHUCTyBaUa-
MU, BifiCBbKOBI yacTUHH, opraxisamii 30poinux Cuir
Ykpaiuu a6o iHIIHUX BifiCbKOBUX (DOPMYBaHb, yCTAHOBH,
3agJyiagu oo [2; 32].

Hopmamu gitounx 3aKOHIB HOHATTA «BiHiCBKOBA
YACTHHA» Ta «BIACHKOBUI 00’€KT» He BCTAHOBJICHO AK
B HAYKOBUX IJKepeJsiax, TaK 1 Ha 3aKOHOIaBUYOMY PiBHI,
Ha CHOTOHIIIHIN AeHb BiACYTHIN eqUHUI TiaXid g0
BUBHAYEHHA CyTHOCTI 3a3HAYEHUX MTOHATE.

Tak, y Ilopagky 3acrocyBaHH:A 36poi 1 60i10B01 Tex-
HIKM 3’¢HAHHAMMU, BiliICBKOBUMM YaCTHHAMM 1 IIif-
posminamu 30porinux Cuil mijg yac BUKOHAHHA HUMU
3aBaHb y parioHi IIPOBedeHHA aHTUTEPOPUCTUUHOI
omeparii y MUPHUH dac, 3aTBEPKEHOr0 ITOCTAHOBOO
Kab6imery MinicTpiB Ykpaiuu Bixg 14 srotoro 2018 p.
Ne 68, mij BifiCbKOBUM 00’ €KTOM BU3HAUAKTHCA — Ii-
JIAHKUA MICI[eBOCTi, Oy/TiBJIi, CIIOPY/IU, AKI IIOCTIHHO UM
THUMYACOBO BUKOPUCTOBYIOThCS 3 €THAHHAM, BifICBKOBOTO
YaCTUHOIO 1 miaposmioM 36poiianx Cul Ajisd BUKOHAH-
HA 3aBIaHb a00 PO3MIIIEHHA Ta YKPUTTA 0C06G0BOTO
cKyIajy, 30epiraHHsa 00H0BOI TEXHIKU a60 BiliCBKOBOTO
MaiiHa; BIfiICBbKOBI TPAHCIIOPTHI 3aco0u, 030POEHHA Ta
BIIICbKOBA TeXHIKA, a TAKO¥K 00 €KTU, AKI IIIJIAraoTb
saxucty i oxopoHi (06opowni) 36poiitnumu Cutamu [35].

ITono:xenna IHcTpyKIii Ipo MOPAIOK BUKOHAHHA
HOPM MIKHAPOIHOTO TYMAaHITAPHOro IpaBa y S0pOoiHIX
Cutax Ykpainu, 3aTBeppkeHoro Hakasom Minicrepersa
o6oponu Ykpainu Bix 23.03.2017 Ne 164 (3apeectpoBa-
Horo y Minicrepctsi focturtii Yxpaiunu Big 09.06.2017
Ne 704/30572), mo BilicbK0BOTO 00 €KTY BiTHOCATD OYIb-
SAKAN 00’€KT, AKUIH B CHUJLy CBOTO XapaKTepy, MiciiesHa-
XOIKEHHSA, TTPUSHAUYEHHS Y1 BUKOPUCTAHHSA MOXe Oy TH
3aCTOCOBAHUI Yy BOEHHUX Aifax [36].

3rifgHo 3 MOJIOYKEeHHAME SBO/IY BiIOMOCTEI, 1110 cTa-
HOBJIATH [JEPKABHY TAEMHUITIO, 3aTBEPIZKEHOT0 HAKA-
3oMm Cury:x6u G6esnexn Yrpainu Bim 12.08.2005 Ne 440
(sapeectpoBanoro y MinicTepcTBi rocTUIlil YKpaiHU Bijg
17.08.2005 Ne 902/11182), no BilficbKOBUX 00 €KTIB Bif-
HOCATHCA 60MOBI MO3MUIIi1 BifiCHK, I[yHKTH YIIPABJIiHHA,
TIOJTITOHY, By3JI1 3B’I3KY, PaIiOTeXHIUHI CCTeMH, 6asm,
CKJIagu, 00 eKTH KUTTe3a0e3IeueHHA BiliChK.
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ITousaTTs «BiificbKOBa YaCTHUHA» 3a3HAUEHUM aKTOM
BCTAHOBJIIOETHCA K TUIIOBA OpraHI3aIiiiHA OTUHUILI,
10 YTPUMAEThCA HA OKPEMOMY IIITATI 1 IPU3HAYAETHCA
IIJIA BUKOHAHHA BU3HAYEHUX 3aBIaHb CAMOCTIIHO a00
Y CKJIaJIi opraHis3ariiiftHoi cTpykTypu Butioro piBaA. Ilig
BIICEKOBUMHU YaCTUHAMU PO3YMIIOTH OPTraHU BiliCHKO-
BOT'0 YIIPABJIIHHA, 3'€MHAHHSA, BifiCbKOBI YACTUHH, Biii-
CBKOBI KopabJTi (ekinaski), BifiCbKOBI HABYAJIbHI 3aKJIaIN
Ta ycraHoBu [37].

HopmaruBHe BU3HAUEHHA TEPMiHY «BiMICbKOBA 4Ya-
CTUHA» MOYKHA 3YCTPITH 1 B 1HIIINX ITi/I3AKOHHUX aKTaX,
OfHAK, Ha HAILy JYMKY TEOPeTUIHUN TePMiH «BiCHKO-
BHIT 00’€KT» Mae OLIBII 3arajibHe Ta yHiBepcasbHe 3Ha-
YeHH:A, AKe 34 CBOIM MMOHATIHHUM 3MICTOM MOJKe OXa-
PaKTepU3yBATH yCi PISHOMAHITHI 00’ €KTH BifiICHKOBOTO
MPUSHAYEHHS, [I0 CKJIAY AKAX MAIOTh BXOJUTH TAKOMK
1 3eMeIbHI TiJIAHKN (3eMJIi), AK OCHOBHA 0asucHa CKJia-
JIOBA MIAJIBHOCTI 1 (DyHKITIOHYBAHHA TAKUX 00 €KTIiB.

Crarrero 2 3akony Yxpaiuu «[Ipo BuKopucTaHHs
3eMeJIb 000POHM» IIepeadaveHo, 10 3eMeJIbHI qiJISH-
KU HAJAIThCA Y TIOCTiiHEe KOPUCTYBAaHHSA BiliCBKOBUM
YacTUHAM BiJIIIOBITHO 10 BUMOT 3eMeJIbHOTO KOJIEKCY
YxpaiHu, a HaJlaHHA 3eMeJIbHUX TJIAHOK BiMCHKOBUM
JacTUHAM IIif] BifiCKOBI Ta iHII 000POHHI 00’ €KTH BU-
snauvawThea Kadinerom Minicrpis Yipaiuu [32].

Omke, OIIOYUM 3aKOHOM BCTAHOBJIEHO, 1[0 IOHATTSA
«BIICHKOBA YACTUHA» 1 «BIIICBKOBUI 00 €KT» CIIIBBIIHO-
CATBHCSA OfIHE 3 OMHUM, AK OCHOBHA OpraHisalliiiHa ou-
HUIIA Ta HOT0 CTPYKTYPHU MPO3IIT (eJ1IeMeHT), 3eMJTi
SKOTO MOYKYTh CKIJIQJATUCA 13 JEKIJTbKOX PI3HUX 3eMeJTh-
HUX JUJLTHOK Ta 3aKPIMJIEHUX HA MPaBi MOCTIAHOTO KO-
PHCTYBAHHA y OHOTO TUTYJIBHOT'O KOPHCTYBaua, a came
BIIICBKOBIIl YACTHHI, yCTAHOBI, BiliCbKOBO-HABYAJILHOMY
3aKjIai, pisHux oprauisamiax 3opoinux Cur Ykpaiuu,
IHIIIUX BifICBKOBUX (pOPMYyBaHb, yTBOPEHUX BiIITOBIIHO
10 3aKOHOIABCTBA YKpAIHMU.

ITomosxxennsamu crareii 91, 96 SeMeIbHOT0 KOIEKCY
Yxpailuu [Jjiad BJIACHHUKIB 3eMeJIbHUX IIJISHOK Ta 3€M-
JIEKOPHUCTYBAUiB BCTAHOBJIEHO 000B’A3KH, AKi Iepes-
06auarmTh: 3a0e3rneuyBaT BUKOPUCTAHHSA 3eMeJib 3a
iX IJIbOBUM MPUBHAYEHHAM; IOIE€PIKYBATUCA BUMOT
3aKOHO/IABCTBA PO OXOPOHY JIOBKLJIJIA; ITiBUIILYBATH
POJIIOUICTD T'PYHTIB Ta 36epiraTu iHII KOPUCHI BJIACTH-
BOCTI 3eMJTi; IOTPUMYBATUCSA IIPABUJI JOOPOCYCI/ICTBA Ta
00MerKeHb, 0B’ A3aHNX 3 BCTAHOBJIEHHAM 3€MeJIbHUX
CEPBITYTIB Ta OXOPOHHUX 30H, 30epiratu reogesuyuHi
3HAKW, IPOTUEPOiiiHi criopyau Toio. Takoxk 3aKOHOM
nepenbaveHo, 0 MOPYIIeHI TpaBa BJIACHUKIB Ta 3eM-
JIEKOPUCTYBAYiB IMiJIATAI0TH BiJTHOBJIEHHIO B TTOPAIKY
BCTAHOBJIEHOMY 3aK0HOM [2].

Y HaykKoBiil JiiTepaTypi € AyMKa, 1[0 00MeKeHHA
paB Ha 3eMJII0 Y 3arajbHOMY PO3yMiHHI Kiiacudiky-
€ThCA AK: 00MeKeHHA 00 Ha0yTTsA mpaBa BJIACHOCTI
Ha 3eMJII0 Ta PO3MOPAMKEHHS HE; 00MeKeHHs, 110
BCTAHOBJIIOIOTHCA B ME/KaX 30H 3 0COOJIMBUMH YMOBAMU
3eMJIEKOPUCTYBAHHA (OXOPOHHUX 30H, 30H CAHITAPHOI
OXOPOHU, CAHITAPHO-3aXUCHUX 30H, 30H 0COOJIMBOTO pe-
JKUMY BUKOPUCTAHHA 3eMJTi TOI0); 00MeKeHb IIpaB Ha
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3eMJTIO B iHTepecax CycijiiB (qoOpocyciicTBO); 06MesKeHb
IpaB Ha 3eMJII0, AKI T0B’s3aHi 31 BCTAHOBJIEHHAM 3€-
MeJIbHUX cepBiTyTiB [30, c. 48—49].

ITopsamox peastizarrii BcTaHOBJIEHHA 00MeKEHb IIPaB
Ha 3eMeJIbHI TUIAHKYU 3aKpirIeHo y riasi 18 3emesrs-
HOTO KOAEKCYy YKpaiHu, y BiIOBIHOCTI [0 TI0JI0KEHb
AKO0I 00MeKeHHA IPaB Ha 3eMeJIbHY [1JIAHKY BCTAHOB-
JIIOI0TBCA 3AKOHOM, IIPUAHATHMHU BiAIIOBIIHO 10 HHOTO
HOPMATHUBHO-IIPABOBUMHU aKTaMM, JOTOBOPOM, PillleH-
HAM CYAY, a TaK0K MiCTOOYIiBHOI JOKyMEHTAIlI€l0 Ha
MiciieBoMy piBHI. Bcei BcraHOBIEHI 00MeXXKeHHA y BU-
KOPUCTAHHI 3eMeJib 1 00TAMKEeHHA MpaB Ha 3eMeJIbH1
mnaeakn (KpiM o0MeskeHb, 00TAKeHb 0e3I10cepeHbO
BCTAHOBJIEHUX 3aKOHOM) IIiJJIATAIOTh Jep:KaBHINA pe-
ecrparii. OgHAK, TUTAHHA OO0 ITPaBa 3€MeJILHOTO
CEPBITYTY, KOPUCTYBAHHA UYKUMU 3eMeJIbHUMU [i-
JISSHKAMU [JIA CLIIbCKOTOCIIOMAPCHKUX TOTPed abo s
3abymoBu (emdiresauc, cymepdiriit), oopocycigcTaa
BHUHECEHO OKPeMO 1 BperyibOBaHO HOPMaMH y TJIaBax
16, 16-1, 17 3emespHOT0 KofleKkcy YKpainu [2].

AnaJtiayoun HOPMU JiF0UnX 3aK0HIB, HE0OXITHO BiI-
MITHATH, 1110 Ha 3eMeJILHUX JUIAHKAX (3eMJIAX) HaBKOJIO
BiliCbKOBMX 00’€KTiB ITepeadaueHo MOXKJIUBICTD 3aITpo-
BaIPKeHHA MIPaBOBUX 00MEKeHb, 30KpeMa y BUJIl 30H
3 0COOJIMBUM PEKMMOM BUKOPHWCTAHHS 3€MeJib, a Ta-
KOXK TIPUKOPIOHHUX CMYT B3IIOBIK EP:KABHOTO KOP/IO-
Hy YKpaiHu, MeTOI CTBOPEHHS AKUX € 3a6e3reueHHs
(yHKIIiOHYBaHHSA BilicbKOBUX 00°€KTiB, 30epeiKeHHA
030pO€HHSA, BIICbKOBOI T€XHIKHU, 1HIIOT0 BiliCBKOBOTO
MaiiHa, 0XOPOHU [IeP:KAaBHOT0 KOPIOHY YKPAIHU, 3aXU-
CTy HACeJIeHHs, TOCIIOIAPChKUX 00 €KTiB 1 TOBKIJILJIA Bif
BILJIUBY aBapililHUX CUTYyalild, CTUXIHHUX JIUX 1 ITOKEXK,
1[0 MOKYTb BUHUKHYTH Ha IMX 00 €KTaxX Ta IHIINX Helle-
pendauenux obcraBuH. Po3mip Ta mpaBoBUMii pesKuM Ta-
KUX 30H (CMYT) BCTAHOBJTIOIOTHCSA Bi[IIOBITHO JI0 3aKOHY.

BigcyTHicTs Ha piBHI 3aKOHIB BCTAHOBJIEHUX PO3Mi-
PiB 30H 3 0COOIMBUMH YMOBAMU 3€MJIEKOPUCTYBAHHSA
HABKOJIO BiICBKOBUX 00 €KTiB, 0COOJIMBOCTEH IX ITPABOBO-
T'0 PEXUMY, a TAKOXK HOPM IIOA0 IIPUTATHEHHA BUHHUX
0Ci0 40 IPUIUIHOIL BiAIOBIIAILHOCTI 32 BUNHEHHS 3€-
MeJIbHUX ITPABOIOPYIIEeHDb B MesKaX TAKUX 30H He Hajae
MOKJIMBOCTEH BJIACHUKAM 3eMEeJILHUX IJIAHOK (3eMeJIib)
Ta 3eMJIEKOPUCTyBauaM B MOBHIN Mipi peajii3oByBaTu
IIpaBa I0/10 BOJIOMIHHSA Ta KOPUCTYBAHHA 3eMJIAMU, He-
TaTWBHO BIUIMBAE HA 3aTAJILHUN CTAH OXOPOHU 3€MeJTh-
HUX JUIAHOK (3eMeJib) BiiiCbKOBHUX 00 €KTIB, a OprasaM
my0JTiuHOl aaMiHicTparrii 3a6e3neuyBaT BUKOHAHHA
BCTAHOBJICHUX 3aKOHHHUX ITOBHOBAaXEHb 3 IINTAHb 0XO-
POHH 1 3aXUCTy 3eMEJILHUX PECyPCiB.

3araJbHOBCTAHOBIIEHUM IMMOPAIOK CEPBITYTHUX
MPaBOBIJHOCUH 3 TIUTAHb JOOPOCYCiICTBA Ta 06MEKEHb
3 HAOyTTsA IpaBa BJIACHOCTI HA 3€MJTI0 Ta PO3HOPAIIKEH-
HA HEl0, Ha Hallly IyMKY, HEe BPaxXxoBy€ 0COOJIMBOCTI [Ti-
SLIBHOCTI BIMICBKOBHUX 06’€KTIB Ta MOTPeOye OKPEeMOro
BPEry/II0BaHHA NUIAXOM IIPUNHATTA 200 BHECEHHS 3MiH
10 OIF0UUX CHeI[laJIbHUX 3aKOHIB.

BucCHOBKH i MEPCIIEKTHBH MOOAJIbIINX TOCJIi-
mKeHb. [lincyMoByroun 3a3HadeHe, i «aIMiHICTPaTUBHO-

IIPABOBOK OXOPOHOIO 3€MeJIb HABKOJIO BifICHKOBUX 00 €KTiB»
CJTiJT POBTJIAAATH BUKOHABYO-PO3HOPAIYIY CUCTEMHY [Ii-
SUTBHICTD Cy0 €KTIiB IIyOJIIUHOT aqMiHICTpAITil, 1110 Bpery-
JIbOBaHA aMIHICTPATUBHO-IIPABOBUMM HOPMAaMH y cepi
3eMeJIbHUX IPABOBIIHOCHH, KA CIIPAMOBAHA Ha 3a6esre-
UeHHS 0XOPOHU Ta 3aXKCTy 3eMeJTh YCiX (opM BJIACHOCTI,
KaTeropiii i MiJIb0BOro Mpu3HAYEHHS, Kl MEYKYIOTD 3 Bili-
CHKOBHMMM 00 €EKTAMMU 3 METOI0 3a0e3ITeueHHs X (PyHKITio-
HYBaHHS T4 0XOPOHU, 3aXUCTy HACEJIEHHS, TOCIIOIAPChKIX
00’€KTIB 1 JOBKLJLIA BiJl BIUIMBY MOKJIUBUX aBapiiHUX
CUTYAIH, CTUXIHHUX JIUX 1 IOJKEIK, TEPOPUCTUYHUX AKTIB,
a TaKOYK 1HIITUX TOMiMH, [0 MOYKYTh BUHUKHYTH HA ITUX
o0’exkTax a60 HABKOJIO HUX.

Taka MisSJIBHICTE CIPUAE BJIACHUKAM 3€MEJIbHUX [Ii-
JIAHOK (3eMeJib) Ta 3eMJIEKOPUCTYBadYaM y peasrisdarrii
CBOIX ITPaB II[0/I0 BOJIOMIHHA Ta KOPUCTYBAHHSA 3eMJIAMU
BI/ITTOBITHO 10 iX I[UTHOBOTO IPU3HAYEHHS 13 ypaxyBaH-
HAM 3aITPOBa/PKEHUX MPABOBUX 00MElKEeHb, a TAKOXK
CIIOHYKA€ BCiX YYACHUKIB CyCHiJIBHUX BITHOCUH JOTPH-
MYBaTHCh BCTAHOBJIEHUX MPABUJI MOBEIIHKU HA ITUX
3eMJIAX, CIIPSAMOBAHA HA MONEPEKeHHA 1 HeIOIyIIeH-
HA BUMHEHHSA [TPABOIOPYIIeHb, IPUTATHEHHA BUHHIX
0ci0 10 agMiHICTPATHUBHOI BIIIIOBIIAIBHOCTI, BIITHOB-
JIEHHS TIOPYIIEHUX TPaB (PiSUUHUX Ta IOPUINIHUX 0Ci6.

Ho amicTy agMiHICTPaTHBHO-IIPABOBOI 0XOPO-
HU TaKUX 3eMeJib HajleKaTh: YMHHI Ta aKTyaJIbHI
aIMiHICTPATUBHO-IIPABOBI HOPMU; CY0 €KTH IIyOIiuHOT
agMiHiCTpAaIlil HaglJIeHi BIAMOBIIHUMY II0BHOBAKEHHS-
MM, iX IHIUBIIyaIbHI aKTH; IOPUINYHI (pakTy; (hopMu Ta
3aco0u AiAIBHOCTI Cy0 eKTiB MyOIiuHOT agMiHiCTpAITii.

BpaxoByroun akryasipHicTb 3a6e3n1€UeHHA OXOPOHU
BIICBKOBUX 00 €KTIB, BOAUAETLCA, 1110 IINTAHHA BCTAHOB-
JIeHHSA 00MeKeHb IIPaB Ha 3€MJII0 HABKOJIO BICHKOBUX
00’€KTIB MOKJINBO 3a0€3MEeUUTH BUKJIIOUHO MIJIAXOM
OPUNHATTA JEeP’KaBOI0 CHEIiaJIbHOT0 3aKOHY, AKUM He-
00XiJTHO BPeryJII0OBATU MUTAHHA: BUBHAYEHHS PO3MIPiB
Ta IPABOBOTO PEKUMY CITEI[IaJIbHUX 30H (CMYT) HABKOJIO
BIifICBKOBMX 00’ €KTIB B 3aJIEJKHOCTI BiJl CTYTIEHA HOT0 TI0-
TEHITIHOI He6e3IeKH NI HaceJIeHHA, HAaBKOJIUIIIHBOT0
CcepeoBUIla, PEKUMY OXOPOHU TOII0; BCTAHOBJIEHHSA
criertuiky Ta IIPaBUII OOPOCYCIICTBA MIsK BJIACHUKAMU
3eMeJIBHUX TUIAHOK Ta 3eMJIEKOPUCTYBaYaMu, 1X B3ae-
MOJIiI0 3 JIep’KaBHUMU OpraHaMu Ta OPraHaMU MiCIIeBO-
T'0 CAMOBPSA/IyBaHHSA; HA/IIJIEHHA IOBHOBAYKEHDb OPTaHiB
my6TiuHOl afMiHICTpAaIllii 31 BCTAHOBJIEHHA Ta peaJtisa-
il o0MeskeHb IIpPaB Ha 3eMeJIbHI IiJIAHKN; OpraHisarrii
3a0e3MeueHHA MPABOBOI OXOPOHU Ta 3aXUCTy MPUJIET-
JINX T€PUTOPIii A0 BifiICbKOBUX 06 €KTiB (y Imepury uepry
aqMIHICTPATUBHO-IPABOBOI, & TAKOK KPUMIiHAJIBHO-
IPaBOBOI, IIUBLILHO-IIPABOBOI, QUCIIUILIIHAPHOI TOIIIO).

Peastizaris opranamu ny6siuHoi agmiHicTpaIii
HOPMATHUBHO-IIPABOBOI'0 PErYJIFOBAHHA CYCITUIBHUX Bif-
HOCHH 3 METOI JOTPUMAHHSA IIPaB i cBOOO JIFOIUHH,
TPOMAAHNHA, CYCITiIILCTBA, FOPUIUIHIX 0Ci0 ycix dhopm
BJIACHOCTI, BKJIIOUAIOUM JIEPIKABHI 1HCTUTYIII1, TaKi AK
BiliCHKOBI Ta ITPABOOXOPOHHI (POPMYBAHHSA, € OCHOBHOIO
CKJIaJOBOIO aiMIHICTPATHUBHO-IIPABOBOI OXOPOHH 1 1i 3a-

0es3IeueHHA.
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CTAHOBJIEHHA TA PO3BUTOK MPABOBOIO
PETY/IOBAHHS OBITY LLUDPOBUX
BAJIIOT B YKPAIHI

FORMATION AND DEVELOPMENT OF
THE LEGAL REGULATION OF DIGITAL
CURRENCIES IN UKRAINE

AHoTauif. BcTyn. B 0OCTAHHI poku 1I0gCTBO CPOPMYBA/IO OCHOBM igeosoaii po3BUTKY CBITY HA HaWbAMX4i gecaTUITTS. Bu-
gaeThCs, LU0 20/10BHOIO KOHUenLielo MaibyTHb020 B XXI CTONITTi € 2apMOHIliHWI cTaanit po3BuToK. Tak, y BepecHi 2015 p. le-
HepasnbHa Acambiess OOH yxBanunna [opsigok geHHuit y cdepi CTano20 po3BUTKY, B SKOMY OY10 BU3HA4EHO OCHOBHI HAMPSAMKM
27106a/1bH020 PO3BMTKY Ha nepiog go 2030 p., L0 BKIOYAIOTH 3aBJaHHS po30ygoBK SKICHOI, HagilHOI, CTiliKoi Ta HermopyLHOT
iHpacTpykTypu 3 MeToK NiGTPUMKM CTA/I020 EKOHOMIYHO20 3pOCTAHHS Ta 61azononyy4ys nogei.

He3Baxatoun Ha NO3UTUBHMIA ePeKT BIMBY LiNPPOBIX TEXHONORi HA JOCA2HeHHS Llineit cTano2o po3BuTKY, B yMOBAX pO3-
BUTKY LighpoB020 CyCinbCTBA, a TAKOX BCEOXOMMOIOHOI iHTe2paLlii Ta MixKy/bTypHOI KOMYHIKALi, 20CTPO NOCTAE MUTAHHS PO
paBoBi BUKAVKM, TOPOGKEH LnpoBiavlieto. Po3ymitoun HeBigBOPOTHICTb 3MiH, d TAKOX 3 METOI0 peani3awii naaHiB 3i cTanoz2o
PO3BUTKY, BiNbLUICTIO KPAiH, HAPA3i HA BCiX PiBHAX yNPABAIHHA BXMBAKOTHCS Pi3Hi 3aX0gH LLI0GO BNPOBAGXKEHHS TA OGHOYACHO20
KOHTPOIO LMPPOBUX TEXHOIORIV.

3ayBaxmMo, Lo GiHaHCOBI TeXHONORIT CTA/IM OGHIEI 3 MPUYMH TORO, LLO PUHOK LMPPOBUX BAIIOT HA CbOROGHILLHIN geHb Tak
CTPiIMKO pO3BMBAETHCS. be3nocepegHbo LM@POBi BANIOTH € HAPA3i OGHUM 3 HAKMOMYAAPHILLMX HAMPAMIB g GOCNIgKeHHS 1S
0a2aTboX HayKoBUIB MXGUCLUMMAIHAPHMX CTYgiiA. BapTo 3ayBWKMTH, CKAAGHUM 3Q/IMLIAETHCS MATAHHS PO3BUTKY NPABOBO20
pe2ytoBaHHs 0bi2y undpoBmx BT B YKPaiHi, OCKiIbkn BU3HAYeHO20 HOPMATUBHO-MPABOBOR0 MO/ Le He 3agaHo.

Came B cuy WBMGKO20 3pOCTAHHS 0bi2y LidpoBMX BANIOT B YKpaiHi 30 OCTAHHI pOKM, HOPMATUBHOMPABOBI MEXAHI3MM, L0
pe2yoTb UMPpoBy Ba/IOTY Lije He copMOBaHI. Mexi Ta 0b6csi2 NpaBoBo20 pe2yntoBAHHS 00i2y LMGPOBIX BANIOT 3AMILIAIOTh-
Csl HeBM3HAYEHUMM, A YYACHUKN PUHKY HE MAIOTb MEeXAHI3MY 3aXMCTY CBOIX MPaAB T4 3AKOHHUX IHTepeCis.

BkasaHi npakTuyHi, QOKTPUHA/IbHI Ta 3aKOHOGABYi MOMeHTH pobasiTh 0bie LunppoBMxX BAIOT B YKPaiHi KTYanbHOK gas go-
C/TigXKEHHS TeMOIO TA CTABUTb HARA/IbHI MUTAHHS, BUPILLEHHS IKnX € 000B'I3KOBUM /11 pe2y/IITOPIB TA y4ACHUKIB gAHO20 PUHKY.

Merta. MeToto gocnigikeHHs! € pO3KPUTTS 0COONNBOCTeli CTAHOB/IEHHS Ta PO3BMTKY MPABOBO20 pe2y/toBaHHs 00i2y Lmngpo-
BUX BAIOT B YKPAiHi.

Martepianu i MmeTogu. MaTtepianamm gocaigxeHHs €: 1) HOpMaTuBHonpaoBe 3abe3neyeHHs 0bi2y LMPpPoBMX BAnioT B YKpa-
iHi; 2) npayi BITYM3HSHYMX ABTOPIB, L0 MPOBAGSThL CBOI HAYKOBO-MPAKTUYHI JOCIgKeHHS pe2ytoBaHHs 0biey Ln@poBmx BanoT
B YKpaiHi, po3mexxyBaHHs NyOaiuHuX Ta UMBINbHO-NPABOBMX BIGHOCUH Y Lii cepi.

B npoeci 3giiicHeHHs gocaigxeHHs 0y10 BUKOPUCTAHO HACTYIMHI HAyKOBi METOgU: TEOPETUYHOR0 y3a2a/ibHeHHs; popmari-
3auii, aHani3y Ta CMHTe3Y; J102IYHO20 Y3a2aibHEeHHS Pe3y/IbTaTiB.

Pe3ynbTatn. 3a pe3ynbTaTtoM NpoBegeHo20 AHANI3Y BCTAHOB/EHO, WO YKPaiHA BIGHOCUTBCA gO KPdiH, SIKi po3pobasioTh
npaBoBe pe2ynoBaHHs y cdepi 0biy unPposux BankoT. [paBoBe pey/toBaHHs y cepi uMpposBux BanoT B YkpaiHi nepe-
OyBae y cTagii BpoBag>xeHHs Ta po3pobku. BHicwumn nig Bramsom sumoz ®AT® B HALIOHA/IbHE 30KOHOGABCTBOM Psig HOPM,
CPSIMOBAHMX HA BPE_Y/IIOBAHHS BIgHOCMH Y Cdepi LMPpoBMX BANKOT, 3aKOHOGABELb He BPAXyBAB psig ACMeKTIB, siKi noTpe-
OyI0Tb M0gA/IbLLIO20 BPE2Y/IIOBAHHS. HeHanexHe npaBoBe pe2y/IoBaHHs y cgepi Lundposux BamoT B YKpdiHi npu3BoguTh go:
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1) BigCyTHOCTi MPO30POCTi y MUTAHHI BUKOPUCTAHHSA BipTYAIbHUX GKTUBIB G/1S1 3A0LLAGIKEHb, iHBeCTULii Ta po3BuTKY bi3Hecy;
2) nomipHOMY 3POCTAHHIO KiIbKOCTi KOPUCTYBAYiB LMPOBUX BAIOT TA BipTYAnbHOI iHPPACTPYKTYpU B YKPAiHi.

[MepcnexkTvBu. B noganblumx HAyKOBUX GOCTIgKeHHsIX Oyge BU3HA4YeHO iHLi npobiemu Ta nepcrekT1BM ix BUPILLeHHS, Lo
CTOCYIOTbCS PO3BMTKY MPABOBO20 Pe2y/0BAHHS 00i2y LundpoBMX BA/IOT B YKPaiHi.

Knio4oBi cnoBa: npaBose pe2y/itoBaHHs, LMPPOBI BaioT, BIPTYaabHI GKTUBU, KpUNTOBAIOTA.

Summary. Introduction. In recent years, humanity has formed the foundations of the ideology of world development for
the coming decades. It seems that the main concept of the future in the 21st century is harmonious sustainable development.
Thus, in September 2015 The UN General Assembly adopted the Sustainable Development Agenda in September 2015, which
defined the main directions of global development for the period up to 2030, including the task of building high-quality, reliable,
sustainable and indestructible infrastructure to support sustainable economic growth and human well-being.

Despite the positive impact of digital technologies on the achievement of the Sustainable Development Goals, in the context
of the development of a digital society, as well as comprehensive integration and intercultural communication, the issue of legal
challenges posed by digitalization is becoming acute. Realizing the inevitability of change, as well as in order to implement sus-
tainable development plans, most countries are currently taking various measures at all levels of government to introduce and
simultaneously control digital technologies.

It is worth noting that financial technologies have become one of the reasons why the digital currency market is developing
so rapidly today. Digital currencies are currently one of the most popular areas of research for many scholars of interdisciplin-
ary studies. It is worth noting that the issue of developing legal regulation of digital currencies in Ukraine remains difficult, as
a specific regulatory framework has not yet been established.

Due to the rapid growth of digital currencies in Ukraine in recent years, the regulatory mechanisms governing digital curren-
cies have not yet been formed. The boundaries and scope of legal regulation of digital currencies remain unclear, and market
participants do not have a mechanism to protect their rights and legitimate interests.

These practical, doctrinal and legislative issues make the circulation of digital currencies in Ukraine a relevant topic for re-
search and raise urgent issues that are mandatory for regulators and market participants.

Goal. The purpose of the study is to reveal the formation and development of legal regulation of digital currency circulation
in Ukraine.

Materials and methods. The research materials are: 1) regulatory and legal support for the circulation of digital currencies in
Ukraine; 2) works of domestic authors conducting their scientific and practical research on the regulation of digital currencies
in Ukraine, and the distinction between public and civil law relations in this area.

In the process of carrying out the research, the following scientific methods were used: theoretical generalization and group-
ing; formalization, analysis and synthesis; logical generalization of the results.

Results. The analysis revealed that Ukraine belongs to the countries that are developing legal regulation of digital curren-
cies. Legal regulation in the field of digital currencies in Ukraine is in the process of implementation and development. Having
introduced a number of provisions aimed at regulating relations in the field of digital currencies into the national legislation
under the influence of FATF requirements, the legislator did not take into account a number of aspects that require further reg-
ulation. Inadequate legal regulation of digital currencies in Ukraine results in: 1) lack of transparency in the use of virtual assets
for savings, investment and business development; 2) moderate growth in the number of users of digital currencies and virtual
infrastructure in Ukraine.

Discussion. Further scientific research will identify other problems and prospects for their solution relating to the develop-
ment of legal regulation of digital currencies in Ukraine.

Key words: legal regulation, digital currencies, virtual assets, cryptocurrency.

Hoc'ranomca npo6GsieMu. B ocTaHHI POKU JIFOICTBO
chopMyBaJI0 OCHOBH i1€0JI0TIi POSBUTKY CBITY Ha
HaMOJIMKYl JecATIWIITTA. Bugaerses, 1110 ToJIOBHOIO
KOHIIEIIier0 MaiiOyTHBOTO B XXI CTOJTITTI € TapMOHIiii-
Huii ctaynuii po3sutok. Taxk, y Bepecui 2015 p. I'ene-
panbua Acambiies OOH yxsamuia IlopAamok meHHmi
y cepi cTasmoro po3BUTKY, B AKOMY 0yJI0 BU3SHAYEHO
OCHOBHI HAITPAMKHU TJ100aJIBHOTO PO3BUTKY HA IEePioj 10
2030 p., 110 BKITIOUAIOTH 3aBIaHHA PO30yI0BU AKICHOT,
HaifHOI, CTIHKOI Ta HEIIOPYIIHOI iHppacTpyKTypu
3 METOI0 ITITPUMKHN CTAJIOT0 eKOHOMIUHOTO 3POCTAHHS
Ta 61aronoJIyuds JIIOIen.

HesBasxatouu Ha 1T03UTHUBHIN eeKT BILIUBY [TUPPO-
BHX TE€XHOJIOT1H Ha nocArHeHHA Llineil cragoro po3But-

62

Ky, B YMOBaX PO3BUTKY ITA(PPOBOTO CYCITIIILCTBA, & TAKOK
BCEOXOILIIOI0YO0] 1HTerparii Ta MisKKyJIETyPHOI KOMYHi-
KAallil, FTOCTPO IIOCTAE MUTAHHA PO IIPABOBI BUKJIMKM,
ToposKeHi rudporisarier. Pogymiroun HeBiIBOPOTHICTD
3MIH, a TAKOK 3 METOI0 peaJIisallii IUIAHIB 31 CTAJIOr0 PO3-
BUTKY, OLJIBIIIICTIO KpaiH, HApPasi Ha BCiX PiBHAX yIpas-
JIIHHA BYKUBAIOTHCA Pi3HI 3aX0U 100 BIIPOBAIKEHHA
Ta OJHOYACHOI0 KOHTPOJIIO (P POBUX TEXHOJIOIIHA.
3ayBasKnMo, 1110 (PIHAHCOBI TEXHOJIOTIT CTAJIA OHIEI0
3 IIPUYHH TOrO, 10 PUHOK [(POBUX BAIIOT HA CHOIOA-
HIIITHIN JIeHb TaK CTPIMKO PO3BUBAEThCA. BesrnocepenHbo
M POBI BATIOTH € HAPa3i OHUM 3 HAUTIOMYJIAPHIIINX
HATIPAMIB JIJIA JOCII/PKEeHHA 1J1A 6araThoX HAYKOBI[IB
MUDEKIUCITUTUTIHAPHUX CTYIil. Bapro 3ayBaskuTu, criai-
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HHUM 3aJIMIIa€ThbCA ITUTAHHA PO3BUTKY IIPABOBOI'O pery-
JIFOBAHHA 06iTy IIM(PPOBUX BAITIOT B YKPAiHi, OCKLIBKH BU-
3HAYEHOT0 HOPMATHUBHO-TIPABOBOTO MOJIA II1e He 3a/IaHO0.

Came B CHUTY IIIBUIKOT'O 3POCTAHHSA 00iTy I POBUX
BAJTIOT B YKpaiHi 32 OCTaHHI POKU, HOPMATUBHO-TIPABOB1
MeXaHi3MU, 110 PeryJilTh I[U(POBY BAJOTY Iie He
copmoBani. Meski Ta 06cAT IIPAaBOBOTO PETyJIIOBAHHS
00iry I POBUX BAJTIOT 3aJIUIIAIOTHCA HEBU3HAYEHIMH,
a YYaCHUKH PUHKY He MalOTh MEXaHi3My 3aXHCTy CBOIX
paB Ta 3aKOHHUX 1HTEPECIB.

Bxasani mpakTuuHi, JOKTPHUHAIBHI Ta 3aKOHOIAB-
Ui MOMEHTHU Po0JIATH 00ir IU(POBUX BATIOT B YKpaiHi
AKTyaJIbHOIO /1A JOCTIHPKEeHHS TeMOI Ta CTABUTDb Ha-
rajibHi IINTAHHA, BUPIIIEHHA AKUX € 000B A3KOBUM JIJIA
PeryJsaTopiB Ta yYaCHUKIB JAHOTO PUHKY.

Anatiz ocTaHHIX JOCIIMKEeHb Ta IPOGJIeMaTH-
KH 32 I[I€I0 TEMOIO CBITUUTD, 1110 ITATAHHA CTAHOBJICHHSA
Ta PO3BUTKY ITPABOT0 PETyJIIOBAHHA 06iry 1ud)poBUX
BAJIIOT B YKpaiHi HEOJHOPA30BO OyJiu IIpeIMeToM Hay-
KOBUX PO3BIIOK Takux HaykoBIliB: M. BypmorocoBoi [4],
A.Ilpouenka [5], K. Hexkir [13] Ta iH.

MerToro 11i€i cTaTTi € PO3KPUTTA 0COOIUBOCTE CTa-
HOBJIEHHSA Ta PO3BUTKY ITPABOBOTO PETYJIIOBAHHA 00iry
U POBUX BAIOT B YKpAIHi.

Buxkiag ocaoBHOro marepiasy. Jlocimimxyoan
MUTAHHA PEryJIBAHHA 00iry [U(POBUX BAIIOT B YKpa-
H1, BApTO 3BEPHYTH yBary Ha CBITOBI ITpoIiecu mudpo-
Bizamii. Tak, HaBiTH B yMOBaxX 06BaJly pUHKY B UYepPBHI
2022 poky 3arajbHa PUHKOBA KAITiTAJIi3aI[iA KPUITO-
BAJIIOT CTAHOBUJIA TPOXHU OLJIbIIe Hix 1 TPUIIBIHOH q0J1a-
pis CIITA. AziaTcero-Tux00KeaHCHKUM PETioH JIANpPYye
Y BOPOBA/IPKEHHI KPUMNITOBAJIIOT, & KPATHU, PUHKU AKUX
PO3BUBAKOTHCSA, TAKOMK ITPOIEMOHCTPYBAJIN BeJIMUE3He
3POCTAHHSA 31 3POCTAHHAM OTHOPAHTOBI TLIAT(OPMH.

3MeHIIeHHs 6ap’epiB IJIsA BXOAY HA PUHOK 1 TEXHO-
JIOTIYHUU MIPOrpec TAKOK MPOKIAJIN HMUIAX A 6i71b-
uroro BripoBamieHHsA. ChOroqHI KOPUCTYBAYl MOMKYTh
MUTTEBO KYIIyBaTU Ta IIpogaBaTU KPUIITOBAJIIOTU
B KPHUIITO-BATIOTHUX OaHKOMATaX uepes TAKUX I10CTa-
yaJIbHUKIB, Ak Bitcoin Depot, Coin Flip, Kurant, Toro.
Kiientu BimmaroTh mepeBary moCTyIly 0 KPUIITOCEP-
BiCiB uepes IIeHTPaJIi30BaHl YCTAHOBU, IIEPII 34 BCE
uyepes (paxrop Aosipu. Himesi rpasiii CIIiBIpaIlOl0Th
3 BEJINKUMU 0aHKaMmu, 11100 3a6e3MeunTy JOCTYITHICTh
KPUIOTOBAJIIOTH IJIA KiHIeBuX croxxuBadis. Tak, Bakkt
OyB 0o0paHuii AMEpPUKAHCHKUM OAHKOM [JIS HATaHHS
TOCJIYT CBOIM KJIi€HTaM IIOA0 KpurnrToTpeiguury [1].

BNY Melon samyctus miardopmy 36epiranHs KpHUII-
roBastoT, Commonwealth Bank of Australia pospo6us
(DYyHKITIT0 KPUIITO-BATIOTHOTO O0OMIHY Ta CIIy»0u 30epi-
raHHA KPUNITOBAIIOT ¥ cBoeMy momatky Commbank,
Nomura 3acHOBye HOBY [I0UipHIO KOMMAaHi0, 11106 /10~
moMaraTy CBOIM iHCTUTYIIHHUM KJIi€HTaM y KPUIITO-
BAJIIOTHUX iHBecTHIIiA, a Visa samycTuiia rio0ajabHy
KOHCYJIBTATUBHY MPAKTUKY 1010 KPUOTOBAJOT [2].

ITiciia rmo6anbHUX CAaHKINH om0 P, 3arpoBazKe-
HUX Yyepes BiliHY B YKpaiHi, KUIbKA KpaiH 1 pUHKIB, 110
PO3BUBAKOTHCA, TAKOK MOMKYTDH IIOUATH ITMPOKO BUKO-

PUCTOBYBATH KPUNTOAKTUBH, 1100 001iiTH 06MEKeHHA
KaIlTajy Ta CaHKII.

B Vkpaini npaBoBe perysoBaHus y cdepi mudpo-
BUX BaJIIOT Bi0yBaJiocsa HempocTuM Iuisaxom. [lepira
3rajiKa Mpo BipTyaJbHI aKTUBU B 3aKOHOAABCTBI HATIIOL
Kpaium 3ycrpivaerbea y Jlucti HamionanbaoTo 6aH-
Ky Yrpaiau No29-208/72899 Bix 8 rpymua 2014 poxy,
TiITOTOBJIEHOMY Ha 3BepHEHH:A Bij 28 :xoBTHA 2014
POKY IIIO0 BiTHECEHHA OIlepalliii 3 «BipTyaJbHOK Ba-
JIIOTOXO/KpUIITOBAIIOTO0 «Bitcoin» mo omepairiii 3 Top-
TiBJIi 1IHO3€MHOI0 BaJIIOTOI0, 4 TAKOK HASABHOCTI ITiZICTaB
JUIA 3apaxXyBaHHA HA ITOTOUYHUII PAXYHOK B 1HOBEMHIN
BaJIIOTI (Pi3MUHOI 0cO0M 1HO3EMHOI BAJIIOTH Bij IPO-
naxy Bitcoin», B AKOMY 3a3HavaJiocs, IO «...BUIYCK
BipTyaspHOI BastoTu Bitcoin He Mmae Gymb-sikoro 3a6es-
[IeYEeHHA Ta IPUAUYHO 3000B’A3aHKUX 3a HEI 0cib, He
KOHTPOJTIOETHCA AEP:KABHUMU OPTaHaMU BJIATU HKOTHOT
i3 KpaiH, oske Bitcoin e rpomoBuM cyporaTom, AKuUi He
Mae 3a0e3IeueHHA peaabHol BapToCcTi» [3].

¥ roit mepiop 3’ABMIIOCS 6araTo HAyKOBUX ITyOJTiKa-
i, B AKUX JTOBOIUJIOCH, III0 BiTHECEHHS BipTyaJIbHUX
aKTHBIB /10 TPOIIIOBUX CYPOraTiB YKPAIHCHKUM 3aKOHO-
nasiem Oymo xubHuM KpokoMm. Tak, M. Bypmonocosa
mrcaJia, 1o 03HAKN KPUMNTOBAIIOTH He IIiANaqaTh i
IIOHATTA «JOKyMEHT» 1 HaBITb «eJIEKTPOHHUM JJOKYMEHT»,
OCKIJIBKM B OCTAHHBOMY iH(opMalrida Mae OyTu 3adik-
coBaHAa y BUIVIANl €JIEKTPOHHUX TaHUX, BPAXOBYOUU
000B’sI3KOBI PEKBIBUTH JOKYMEHTA, a OTKE KPUIIOBAIIOTY
TIOMIJTKOBO BiJTHOCUTH JI0 TPOIIIOBUX CYypPOTaTiB, OCKLITBKI
BOHA Mae iHIII CyTTEBl BUBHAUYAJIBHI 03HAKU [4, c. 11].

Ak BipHo 3azuauas A.IIporeHko, He3BaxkaUM HA
Te, 1m0 €Bporeiicbke 0AHKIBCbKE YITPABJIIHHA HE «3a-
KJIMKAJIO», a JINIIe PeKOMEHIyBao €BporeichKoMy
CIIBTOBAPUCTBY YTPUMATHUCA Bif] olleparliii i3 Kpun-
TOBAJIFOTAMU JI0 CTBOPEHHA CHUCTEMHU PEeryJII0BAHHS
[UX OIlepaIlliii, i Bike 3MIHHUJIO CBOIO ITO3UINI0 3 I[LOTO
MUTAHHA, KPUOTOBAJIIOTY Ha TEPUTOPil YKpainu 0ysio
BUSHAHO «T'POIIOBUM CypPOTaTOM», 00iT AKKUX OyJI0 3260-
poueHo [5, c. 98].

PosBurox nupoBux BaIIOT AK BULY BipTyaJIbHUX
aKTUBIiB 00YMOBUB IIUPOKE OOTOBOPEHHA MUTAHHA 1X
Jlerajisarii Ta IpaBOBOTO PeryJIl0BaHHA 13 3aJIyJeH-
HaAM npeacraBHukiB Bitcoin Foundation Ukraine,
KUNA Bitcoin Agency, ITocosscTBa Bitcoin, inmux
IIPeJICTABHUKIB €KOHOMIKY Ta 6isHecy. BHacimok Taxoi
criBrparri 10 sxkoeTHA 2016 p. HarmionaasHuM 6GaHKOM
Yxpaiuu Oysio cxBasieny moposkuio kapty Cashless
Econmy, y skiit Briepime mporucani odimiiii mianu
peryisaTopa 3 BUKopucTauHA TexHosorii Blockchain
B YKpaiHi, BIIIOBIIHO 10 AK01 B pamkax po3sutky HIIC
«IIpocTip» BiiOyneThCA «€BOIIOIIA e-money» K 6e3ro-
TiBKOBOT'O iIHCTPYMEHTY ILJIATE:KiB (Ha OCHOBI TEXHOJIOTI1
Blockchain), emitenrom saxux ¢ HBY [6]. IIpore Ha cran
IIPABOBOT'0 PETYJIIOBAHHA y cepi BipTyaTbHUX AKTHUBIB
11e CYTTEBO He BILJIMHYJIO.

Y 3B’s13Ky 3 6yMOM KPUITOBAIIOT HA MIXKHAPOIHUX
PUHKAX i PO3BUTKOM BiTHOCHH y cepi 06iry BipTyasihb-
HUX aKTUBIB, B YKpaiHi B 2017 porri 3’ ABUBCA €PN
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BaKOHOITPOEKT, CIIPSAMOBAHUI HA BPEryJIIOBAHHA IIpa-
BOBITHOCHHU TI00 00iry, 30epiraHHsA, BOJIOAIHHSA, BU-
KOPUCTAHHSA TA ITPOBEeHHSA OMeparliii 3a J0II0oMOrox0
BipTyaJIbHUX aKTUBIB B YKpaiHi — «IIpo o6ir kpunroBa-
JroT B YKpaini» Ne 7183 Bix 6 skoBTHA 2017 poky [7].

Amnasizyioun 3a3HaUeHUI 3aKOHOIIPOEKT, 3a3HAUNMO,
110 [T0 HI0r0 T'OJIOBHUX HEIOJIIKIB BITHOCHUTHCSA Te, IO
0r0 PO3POOHUKY TTepeI0aumiin, 110 BiPTYaJIbHI aKTUBUA
(kpunToBaJIIOTAa) HE MOXKE OyTH TLJIATLIKHUM 3aC000M,
BCTAHOBJIIOE I MaHEPIB BUMOTY TIJIATUTH TIOATKH
1 1036aBJ/IA€ KPUNTOBAIIOTY KJTIOUOBOI IIepeBaru JJid
iHBecTOpiB — aHoHIMHOCTI. KpiM 11010, mependayeHHA
OTIOJIaTKyBaHHSA BCiX oIleparriii, OB’ AI3aHUX 3 BIPTY-
aJIbHUMU aKTHUBaMU, He BUTPUMYE HIAKOI KPUTHUKH,
60 MaitHepy-(disuuHiil 0c006i MOBEIETHCA 3ATLIATUTH 10
oromxery 18% momaTky Ha T0X0au (PiBMUHUX 0Ci0 Ta
1,5%, sike He3pO3yMijio0, 3 AKOI CyMU PO3PaXOBYBaTHU
MOJIaTOK 1 32 AKUM KypPCOM BU3HAYaTHU 6a3y OMOarT-
KyBaHHSA, aJi’Ke BapTiCTh KPUIITOBAJIIOTA 3MiHIOETHCA
IIOMUTI 1 3araJIbLHOCBITOBOI I[iHU Ha Hel He iCHye, Tpu
IIbOMY KOTUPYBAHHA Ha JBOX PIBHUX 0iprKax MOKYTh
CUJIBHO PO3Pi3HATUCA.

B 2018 poiri 6yJio po3po6iieHO Ta MIPeaCcTaBIIEHO
Kowurmenriito mepxaBHOI ITOJTITUKNA Yy c(epi BipTyasib-
HUX aKkTuBIB 10 2021 poKy, IMo/IaHO JIBA 3aKOHOIIPOEKTH,
CIIPSAMOBAHUX HA BPETYJIIOBAHHS ITUTAHHA OIOIATKY-
BaHHA MIPUOYTKY BiJi Omepariii 3 BipTyaJbHUMU aKTH-
Bamu — Ne 9083 Tta Ne 9083-1 [8; 9].

B Komurieririi mep:xaBHOI MTOJITUKN Yy cdepi BipTy-
ayibHUX aKTUBIB 10 2021 poky, IIpefcTaBiieHil y Ipo-
ekTi posmopamKkeHua Kadinery MinmicTpiB Ykpainu Bif
25 xoBTHA 2018 poky, mepeabavasoca HAJATU TaKi
BUBHAYEHHSA MOHATH: BIPpTyaJbHI aKTUBU, MANHIHT,
CMAapT-KOHTPAKT, TOKeH — AK IU(PPoBa OQUHUIIA 00)Ii-
Ky B paMKaXxX PO3ITOILIIEHOT0 PEECTPY 3AMUCIB y (popmi
IaHuXx, AKAH Mae Kpunrorpadiunwnii saxuct [8]. ITpore
sasHaueHa KoHIIeIiA sanummiacsa Ha PiBHI ITPOEKTY.

Hacrymnauit ipoexr 3akony «[Ipo BHeceHHs 3MiH
mo ITomaTkoBOrO KofieKcy YKpaiHu 010 OTI0IaTKyBaH-
HA omeparliii 3 BipTyaJbHUMHU aKTUBAMHU B YKpaiHi»
Ne 9083 (mamasi — mpoerr 3akony Ne 9083) [9], BHe-
cenuii 1o Bepxosuoi Pagu Ykpainu 14.09.2018 Ta Bia-
knukanuii 29.08.2019, Briepime 3ariporioHyBaB TepPMiH
«BIpTyaJIbHI aKTUBU». [Ipu IbOMY mif BipTyaJbHUMU
aKTUBaMU MaJIUCA HA yBasi He JIUIe KPUIITOBAJIO-
TH, a ¥ Tak 3BaHi TokeH-akTuBu. CaMa KpUIIToBaJIIoTa
BUBHAYAJIACA SAK BIPTyaJIbHUUN aKTUB y (POPMi TOKEHY,
110 (PyHKITiOHYyeE AK 3aci6 00MiHy a60 36epeskeHHsa Bap-
TOCTi, & TOKEH-aKTUB — BIPTYaJbHUN aKTUB y opMmi
TOKEHY, AKUI OCBiUye MaiHOBI Ta/a60 HeMaHOBI
IIpaBa BJIACHUKA TOKEHAa, 10 BiJIIOBigarThL 3000B’A-
3aHHAM eMiTeHTa TOKeHa. To0To, mpuMipoM, 3raayBaHi
BUIIE «KPUIITOAKTUBU — I[iHHI ITanepu» Majiu 0yTu
BiJJHECeHI J0 TOKeH-aKTHUBIB, a 0T CTeMOIKOIHY 3a op-
MaJIbHUMU 03HAKaMU MOTJIu 6yTu KBastidikoBaHi i AK
KPUIITOBAJIIOTA, 1 IK TOKEH-aKTUB, 3aJIEJKHO BiJ] YMOB
ewmicii. [Tpu ripomy cam TokeH mpoekToM 3akony Ne 9083
BU3HAUYABCA AK MU(poBa OOUHUIIA 00JIIKYy B paMKax
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POSIIOIIJIEHOTO PEECTPY 3aMUCIB y ITHUPPOBIH dopmi,
AKUN Mae Kpurnrorpadiunuii saxuct. 1o Mo3uTUBHIX
o3Hak mpoekTy 3akoHy Ne 9083 moxkHA BimHecTH BU-
BHAHHA 3a KPUIITOBAIIOTAMU (PYHKI[T 3ac00y 00MiHYy
Ta 30epesKeHHA BaAPTOCTI, 10 HETATUBHUX — BIiJICYT-
HICTh KOMILIEKCHOTO PETYJIIOBAHHA PUHKY KPUIITOBAJTIOT
1 TOKeH-aKTHBIB, OCKLIBKY IIepeadavuasiocd Juiire ¢gppa-
rMeHTapHe BHeceHHsA 3MiH o IIK Ykpainu, 1o aBuHo
HEQOCTATHBO JIJIA HAJIEYKHOTO ITPABOBOT0 PETYJTIOBAHHA
TAKOT0 CKJIAJHOT0 i 6araToacneKTHOr0 ABUIIA.

IMpuitaaruit magan 3akon Yxpaiuu «IIpo 3amobi-
TaHHA Ta OPOTHUHII0 Jierasisalii (BIiAMHUBAHHIO) T0X0-
IIiB, OE€PIKAHNX 3JIOUMHHUM ILIAXOM, (DIHAHCYBAHHIO
TepopusMy Ta (PiHaHCYBAHHIO PO3TOBCIOMKEHHA 30 POl
MacoBoro ypaskeHHs» Ne 361-1X, mpuiinaTuii 6 rpym-
HA 2019 poKy MICTUTH PAM IIOJIOXKEHb, 00YMOBJIEHUX
Pexomenpariiamu 40+9 ®ATD, 1o cTocyoThCs Bip-
TyasibHuX akTtuBiB [10]. Anasmisyoun HOpMU JaHOTO
HOPMATUBHO-TIPABOBOTO aKTy BapTO BKA3aTH, IO JJIA
TOrO, 1100 TTIEBHUU MOKHA 0yJI0 BiTHECTH 0 KaTeropii
BIPTYaJIbHOTO aKTUBY 1, BIAMOBIAHO M0 cepu mii ¢i-
HAHCOBOT'0 MOHITOPUHTY, BiH Mae€ BiJITOBIIaTH TPHOM
KPUTEPiAM: HAABHICTh BAPTOCTi, MOYKJIUBICTE 00iTy
B 1rpoBoMy opMaTi i MOMKJIMBICTh OOMIHY Ha 1HIITI
00’€KTH IIUBLJIBLHOIO IIPaBa.

11 uepBua 2020 poky g0 Bepxosuoi Pagu Yxpainu
OyJ10 mostaHo 3aKOHOIIPOEKT «IIpo BipTyabHI aKTUBU»
Ne 3637, a y cepenuni Bepecusa 2020 poky HU3Ka Ha-
POMHUX AEIyTaTiB YKpaiHu 3apeecTPyBaIU I00IIPaIlbo-
Bauwuii 3akoHonpoekT Ne 3637 «IIpo BipTyasbHi akTu-
BU», YEPBHEBY PEHAKITIIO AKOTO 0YJI0 POSKPUTHUKOBAHO.
OHoBJIEHU JOKYMEHT MaB BpaxyBaTy MPOITO3UITIT BiT
IEeHTPaJIbHUX OPTaHiB BJIAJIU, PETYJIATOPIB Ta yUYaCHU-
KiB pUHKY, MiCTUTH OHOBJICHUI MeXaHi3M 3a06esleueHHA
BIPTyaJIbLHUX aKTUBIB Ta HOBAIlil IIOA0 BU3HAUEHHSA
IIPABOBOTO CTATYCY BIPpTYaJIbHUX aKTUBIB — TeIlep BOHU
BU3HAUYEHI AK HeMarepiajibHe 6Jsiaro 3rigHo 3 [{usiis-
HUM KOIeKCOM YKpaiHU.

Amne i B 1iif peakirii 3aKOHOIIPOEKT He 0yJI0 IIpu-
tiHATO yepes Bero [Ipesunenra Ykpainu, AKuil BBajKaB
HEeIOLIJIBHUM 3aKpimiaTu 3a MiHicTepcTBoM IpPO-
BO1 TpaHchopmaIllii YKpaiHu poJib peryJisaropa y chepi
00iry BipryanpHux aktubiB. I 15 6epesna 2022 poky
IIpesupmenT YkpaiHu ITigIcas QOIPALbOBAHNUI SaKOH
Yxpaiuu «IIpo BipryansHi aktuBu» [11], Akuii Hapasi
He Ha0yB YMHHOCTI.

JloKyMeHT CKJIaIaeThCs 13 MIECTU PO3IUTIB: 3arabHi
TOJIOXKEHHSA, TPABOBUI PEKUM BipTyaJbHUX aKTUBIB,
YJaCHUKU PUHKY BipTyaJIbHUX aKTHUBIB, Jep:KaBHE pe-
TYJIIOBaHHA 06Iry BipTyaJIbHUX aKTHUBIB, MiIXKHApOOHE
CIiBpOOITHULITBO ¥ cdepi 06iry BipTyaJIbHUX aKTUBIB,
BAKJTIOUHI ITOJIOKEHHA.

Ha mamy nymiy, y chepi HOpMaTUBHO-IIPABOBOTO
PeryJIIOBAHHA ITU(POBUX BAJIIOT 1€l 3aK0OH € IIPOPUB-
HuM. Amxe YKpaiHa ogHiel0 3 IepIIuX KPaiH CTBOPIOE
TIOBHOITIHHE TIPABOBe T10JIe [IJIA OITePAIliil i3 1 poBuMU
Basrroramu. JleAki KpalHU HOPMYBAJI 00iT OKpeMUX
BU[IB BipTyaJIbHUX aKTHUBIB, 1HIII BU3HAYWIN KOJIO
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JIep’KaBHUX OPraHiB, AKI MOXKYTb BUKOHYBATHU OKpe-
Mi (YHEIIT peryiadaTopiB o0iry BipTyaJbHUX aKTHUBIB,
a JTeAKi B3arajii 3arpoBaKYIOTh CYIIUIbHI 3200pOHU Ta
obomexxeHus. B Ykpaini cTBopioeTbcss KOMGOPTHE TIpa-
BOBe IT0JIe, K€ CTUMYJIIOBATUME PO3BUTOK IHHOBALI
y cepi 06iry BipTyaIbHUX aKTUBIB.

ITo-npyre, Ba:kJIMBOIO TIEPEBATOI0 POGOTH Y IIPABOBO-
My IIOJIi CTaHE MOKIIMBICTh BUKOPUCTOBYBATU CYLOBUU
3aXMCT JJIA 0Cib, AKI BUMHAITH IIPABOYMHU 3 ITUPPO-
BUMHU BAJIOTAMU, AK 3TTHO 3 AKUMU HOPMAaMH IIPO-
(imbHOTO 3aK0HY, Tak i HopMamu [[UBITEHOTO KOIEKCY
Yxpainu. HaasHicTe AKiCHOr0 IIpaBoBOro moJid Oyzme
KOHKYPEHTHOIO ITepeBaro ajid YKpaiHu AK I0PUCIUK-
mii, B AKil 3pyYHO IIpaIfjoBaTuMe i Bectume OisHec He-
pesugeHTaM, 110, 6€3yMOBHO, CITPUATHUME 3aJTy YEHHIO
o YEpaiHu iHO3eMHUX 1HBECTHUIIII, CTBOPEHHIO0 HOBUX
Po6oUMX MicCIlh, 301JIBIIIEHHIO IIOOATKOBUX HAOXOIKEeHb
Ta eKOHOMIYHOMY 3POCTaHHIO AEP/KABU B ITLJTIOMY. TaKoK
e IIeBHUM UMHOM 3MEHIINTH BiATIK KBAIi(hiKOBAHUX
IT-gaxiBIiiB 3a KOPIOH.

Taxox, 3aKOHOM 3aIIPOBAIKEH0 HeoOXiaHI mediHi-
1111, BCTAHOBJIEHO 3araJjbHi IIPaBOBI 3acagy Ta IIIX0IH
JI0 PeryJIlOBaHHA, BU3HAUA€ KOMIETEHI[il pPerysaTo-
PiB, HATaHO TEXHIYHUMN (QYHKI[IOHA [JIA 3MiliCHeHHA
AML-mrporienyp.

OxpiMm TOro, 3aKoH Iepeabavae 3aIIpoBaIKEeHHA
npodecifiHUX YUaCHUKIB PUHKY BipTyaJIbHUX aKTUBIB,
y TOMY UMCJIi, Ha PUHKY @ poBux BasoT. Cepen HUX
Oipska, OOMIHHUKHU Ta iH., ICHYBaHHA AKUX BIiIIOBiIae
nokymeHnTam MizkHapogHOI Tpynu 3 MTPOTHUIIT BiAMU-
BaHHO OpymHux rporrei (FATF) [12, c. 38].

Ocob6smBicTio 3akoHy Ykpaiuu «IIpo BipTyanbHi
aKTUBU» € Te, [0 B HbOMY MaJIO0 PETYJIATOPHUX HOPM.
3 omHOr0 0OKY, Ie TO3UTUBHUM ACIIEKT, a 3 1HIIOr0 —
HeIOJTiK. BUTBIITICTS MUTaHb 3aITPOTIOHOBAHO TIEPEHECTH
Ha PiBEHb IMiIBaKOHHUX HOPMAaTUBHO-TIPABOBUX AKTIB.
ITe 3po6iieHO 3 MeToI0 3abe3neUueHHA JUHAMIUHOCTL
perymoBanusa. CopaBa B TOMY, III0 IIOCTIHHO Ha I[bO-
MY PUHKY 3'SIBIIAIOTHCA HOBI IPOMYKTH, HOBI (hopmaTu
B3a€MUH, 3aJIy4eHHs BipTyaJIbHUX aKTUBIB Ta PO3IIO-
pAmKeHHS HUMU. PasoM 3 UM IIepioguaHo 3MIHIOITh-
CA TEXHOJIOTi1, YaCcTUHA 3 AKUX € JIOCUTh CEPUO3HUMU
1 KapaAUHAJILHUMU.

3ayBaKuMo, 110 JOCITIIKeHHA BiTHOCUH, AKiI Xa-
PaKTepU3yIOTh 00Ir U POBUX BAIOT YCYUACHUX YMO-
Bax, Ie He HAOyJIM CTAJIOr0 MPaBOBOr0 3aKPITJIEHHA.
Came ToMy He BCi 3aKOHOIABCTBA MICTATH ajieKBaTHE
PO3YMIiHHSA TOT0, AKUM YNHOM Mae OyTyBaTUCh 3aKOHO-
JlaBua KOHCTPYKI[iA PO3YMIHHA TA 3aKPIIJIeHHA 06iry

Uu(QPOBUX BATIOT. AHATIZYIOUH IPUPOAY BIPTYaTIbHUX
aKTUBIB, Tpeba BUXOAUTH 3 TOTO, 1[0 BOHU HOPOPKYIOTh
BIJHOCUHU KOMILIEKCHOTO Xapakrepy [13, c. 48]. Ile-
penycim HaeTheA PO y3TOAKEeHHA OKPEeMUX rairyseii
3HaHb (mpaBa, ekoHoMmiku, I'T-TexHos0TIiT TOMIO). [0
TOTO K KOMILJIEKCHICTD IIUX Bi[THOCUH O0YMOBJIIOE y3-
TOPKEeHHA TPUBATHOITPABOBOTO Ta My0IiYHO-ITPABOBOTO
peryJiioBaHHsA B 3a6e3eueHHl 00iry 1IU(pPOBUX BAIIOT.
I HaperTi, BIopAKyBaHHSA WX BiTHOCUH Iiepeadadae
YiTKe y3roKeHHA 3aKOHOABUOTr0 PETY/II0BAHHA HA Ha-
IioHAJILHOMY Ta MixkHapogHomy piBHi. Ile oGymoBitio-
€THCA TUM, 110 BIJHOCHHMU OO 06iry I POBUX BAIIIOT
Ha0yBaTh HATHAI[IOHAJBHOTO XapaKTepy, BUXOOATH
3a MeKl Iep:KaBu Ta (PaKTUIHO BUKJIFOUAIOTH IeP:KABY
SAK cy6’€KTa, 1[0 Ma€ OPraHi30ByBaTH TA KOHTPOJIIOBATHA
OMi0HI BITHOCHHU.

Bognouac, yuacTb gep:kaBu B yMoBax ITy0JIigHO-
IIPaBOBOI OpPraHi3aIlii 06iry uMpPOBUX BAIOT 000B A3KO-
BO Ilepeabauac aBa aciekTu. Ilo-mepire, e BITHOCUHNI
II[0/10 KOHTPOJTIO Ta HATVIALY 32 00iroM Iu(PPOBUX BAJIIOT
BCTAHOBJIEHHS TEBHUX JIIMEHIIMHUX TA HATIANOBUX
YMOB II[0/I0 TaKuxX BigHocuH. [lo-gpyre, my06aiuHoO-
IIPaBOBUII XapaKTep MAIOTh BiTHOCUHMU IIOJI0 OITOATKY-
BaHHA Pe3yJIBTATIB JiAIBHOCTI, AKA 0B’ A3aHA 3 06iroM
1 poBux BaIOT. TaknmM YMHOM, KOMILJIEKCHUI Xapak-
Tep BiTHOCUH 00iry I(pPOBUX BAJIOT, HE3BAKAIOUN HA
IXHIO TpaHCcOPMAIli0 Ha HATHAIIOHAIBLHOMY PiBHI, He
BUKJTIOUAE, a 00 €EKTUBHO 00yMOBJIIOE 1 BiIOBIAHY cdhepy
X Iy0JIIYHO-TIPABOBOTO PETYII0BAHHA.

BHCHOBKH i IIepCIIEKTHBHU MOTAIBIIAX JOCJIi-
I:KeHb. BcraHosiieHo, 1110 YEpaiHa BiTHOCUTHCSA 00
KpaiH, AKI PO3pOOJIAITH IIPABOBE PETYJIIOBAHHA y cepi
o0iry nugposux BasioT. [IpaBoBe perymoBaHuA y chepi
1 poBUX BATOT B YKpaiHi mepebyBae y cTafii BITpo-
Ba/PKEeHHA Ta Po3po0KU. BHIiCIIN mif BILIMBOM BHMOT
DAT® B HaIiOHATIBHE 3aKOHOIABCTBO PAL HOPM, CIIPA-
MOBaHUX Ha BPETyJII0OBAHHA BiTHOCHH ¥ cdepi nrdpoBux
BAJIIOT, 3aKOHO/IABEI[b HEe BpaxyBaB PAJl ACHEKTIB, AKi
moTPeGyI0Th ITOIAIBIIIOro BperyaoBanua. Henamex-
He IIpaBoBe peryJroBaHHA y cdepi mudpoBUX BAIOT
B YKpaiHi Ipu3BOgUTH J0: 1) BiICYyTHOCTI TPO30POCTi
Yy IUTAaHHI BUKOPUCTAHHA BIPTYaJIbHUX aKTUBIB JIA
3a0IIa/TKEeHb, IHBECTUIII Ta PO3BUTKY Oi3Hecy; 2) 1o-
MipHOMY 3POCTAHHIO KiJIbKOCTI KOPUCTYBAUiB IIU(PPOBUX
BAJTIOT TA BIpTYyaJIbHOI iHQPACTPYKTYPH B YKpaiHi.

B nopganbinx HaykoBUX JOCTIKEHHAX Oy/ie BU3HA-
YeHO iHII TTPo6JieMH Ta MEPCIIEKTUBY X BUPIIIEHHS,
110 CTOCYIOTHCS PO3BUTKY ITPABOBOTO PETYJTIOBAHHA 006i-
ry MudpoBUX BAIIOT B YKPAIHI.
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XAPAKTEPUCTUKA CYB’'EKTIB 3AMOBITAHHA
®IHAHCOBUM NPABOINOPYWEHHAM

B YKPAIHI

THE CHARACTERISTICS OF SUBJECTS
OF PREVENTION OF FINANCIAL
OFFENSES IN UKRAINE

AHortauis. Bctyn. [ligauiueHHs: epeKTMBHOCTI 60poTbbM 3 PIHAGHCOBMMM MPABOMOPYLIEHHAMM, HEGOCTATHICTb HAyKOBUX
po3poboK Ta HeGOCKOHAAICTb MPABOBO20 pe2Y/IIOBAHHS B YKPaiHi NigKpeCtolTb aKTYaIbHICTb | BaXAMBICTb npobaemMaTnku
3an06i2aHHs TAKMM MPABOMOPYLIeHHAM. BaxmBium acnekTom y LbOMY HAMPSMIi € XapakTepuctTuka cyO’ekTiB 3anobieaHHs

¢iHaHCOBUM MpaBONOPYLIEHHM 3 MPAKTUYHOI TOUKM 30pY.
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Merta. MeToto CTaTTi € gocniguTy /i 0xapakTepu3yBaTi cyO’ekTu 3anobieaHHs iHAHCOBUM MPABONOPYLLIEHHIM B YKPAiHi.

Marepiamm i meTogu. Matepianamu gocnigyxkeHHs €: 1) Npawi yKpaiHCbkux Ta 3aKOPGOHHMX ABTOPIB, SIKi BUBYAKOTb NMUTAHHS
3an06i2aHHs PIHGHCOBMM NMPABONOPYLLEHHSIM; 2) 3aKOHOGABYi T HOPMATUBHO-MPABOBI AKTU YKPAiHK.

Y npoueci gocigeHHs 6Y/n BUKOPUCTAHI MeTogu TeOPeTMYHO20 AHANI3Y 1 y3a2a/ibHeHHs], CucTeMaTu3allii Ta cucTeMHo20
AHAAI3Y, a TAKOXK iHLL 302a/1bHOHAYKOBI T CewianbHi MeTogu.

PesynbTatu. BcTaHoBsieHo, Wwo cuctema cyO'ekTiB, wo bepyTb y4acTb y 60poTbbi 3 GiHAHCOBMMM MPABONOPYLLEHHSMM,
BK/IoYae cyO’ekTn npsmoi (be3nocepegHboi) KomneTeHwii, onocepegkoBaHoi kKomneTeHwil Ta cyb'ekT1 KOOpguHaLii gii y me-
XQHI3Mi B3aemogii. BoHn mMaroTb BignoBigHi MOBHOBAXEHHS (3a2a/IbHi, CrelianbHi), CipIMOBAHI Ha 3anobieaHHs Ta NpoTugiio
¢iHaHcoBMM NPaBOMOpyLLIEHHSM 3 MeToko 3abe3neyeHHst 3aKOHHOCTI y cgepi PiHaHCOBOI gisiIbHOCTI.

BusHayeHo, o go cyO'ekTiB 3a2aibHOi KomneTeHUil y cdepi npoTugii GiHaHCOBMM NPABONOPYLLEHHSIM HanexaTb [pe3n-
geHT Ykpainu, KabiHeT MiHicTpiB YkpaiHu, BepxoBHa Paga YkpaiHu, op2aHu MicLieBO20 CaMOBPSAGYBAHHS T MiICLIEBI GepXKaBHi
agmiHictpayii. 3'acoBaHo, Lo lpe3ngeHT YKpaiHm Sk 21aBa gepxxasu HagineHust LWMPOKUMM MOBHOBAXKEHHAMM, SIKi Peani3yoTb-
cs1 B pi3HMX popmax i cepax cycninbHMX BigHOCHH, B TOMY YnCAi y BIGHOCMHAX B cepi iHaHCOBOI gisiibHOCTI gepskasu. Beta-
HOBJIEHO, L0 gisibHICTL KabiHeTy MiHICTpiB YKpaiHu crnpamMoBaHa Ha 3axucT i 3abe3neyeHHs iHTepeciB YKpaiHCbko2o Hapogy
LWIAXOM JOTPUMAHHS | BUKOHAHHS MOIOKeHb KOHCTUTYLII, 3aKOHIB YKPpaiHu, a TAKOX YKaA3iB Ta po3nopsgxeHb lpesngeHta
YKpaiHu, MOCTAHOB i pileHb BepxoBHoOI Pagn Ykpainu, npoepam gisnbHOCTi KabiHeTy MiHICTpiB YkpaiHu, BKOYA04M BUPiLLeH-
HSl IUTAHb | 3aBgaHb gepyKaBHOR0 YrpaB/iHHS Y cepi eKOHOMiKM Ta PiHAHCIB.

BusiBieHo, wwo cyb’ekTamu criewianbHoi komneTeHuii'y cepi npotugii piHaHcoBum npasonopyLueHHsM € MiHiCTepcTBo ¢i-
HAHCIB YKpaiHW Ta BIgroBigHi Op2aHy B 1020 KOMMeTeHLil, ki BiH CpsMOBYE Ta KOOPGMHYE, a came: [lepxxaBHa nogaTkoBa
cnyxba Ykpainv Ta ii TeputopianbHi op2anm, [lepxaBHa MUTHA cryx0a YKpaium it MUTHULI, [lepKaBHa KasHayeicbka cnyxoa
YKpaiHu, [lepxxaBHa aygutopcbka cy0a Ykpaium Ta [lepxxasHa cnyx6a $iHaHCOBO20 MOHITOPUHRY YKpaiHu. TAKOX BAXIMBM-
MU € HaNpsIMU GisIbHOCTi TakuX CyO'eKTIB criewianbHOi KoMneTeHwii y cepi npoTugii piHaHcoBMM npasonopyLieHHsIM B Ykpa-
iHi, i PaxyHkoBa nanata Ta blopo ekoHoMi4HOi be3neku YkpaiHu.

3’acoBaHo, 1o cuctema npoTugii PiHaHCOBMM NPaBoONopyLLeHHSIM 3 0COONMBUMM MOXIUBOCTAMMU B YKPAiHi € gOoCcUTb po3-
2a/1y>KeHolo | NoTpebye OKPeMo20 TeopeTMKO-PaBoBO20 AHANI3Y.

[MepcriekTnBy. epcrieKTMBOK MOganblunX goCTigyKeHb y LbOMY HAnpsMi € po3pobKa MPakTMyHUX PEeKOMEeHgaLii Logo
PO3BUTKY CHCTeMM Op2aHiB NPOTUGii GiHaHCOBUM NMPABOMOPYLIEHHSM 3i CrelianbHUMK KoMReTeHuismMu y cdepi npoTugii ¢i-
HAHCOBMM MPABOMOPYLUEHHAM B YKPAiHi.

Knio4oBi cnoBa: $iHaHcose npasonopyLueHHs, cyb’ekTn 3anobieaHHs GiHaHCOBMM MPaBOMNOPYLLIEHHSIM, Jep)XaBHaA NOMITU-
Ka, 3aKOHOgaBYi Ta HOPMATMUBHO-NPABOBI KTH YKPaiHM.

Summary. Introduction. Increasing the effectiveness of the fight against financial offenses, the insufficiency of scientific
developments and the imperfection of legal regulation in Ukraine emphasize the relevance and importance of the problem of
preventing such offenses. An important aspect in this direction is the characteristics of the subjects of preventing financial of-
fenses from a practical point of view.

Purpose. The purpose of the article is to explore and characterize the subjects of preventing financial offenses in Ukraine.

Materials and methods. The research materials are: 1) publications of Ukrainian and foreign authors studying the issues of
preventing financial offenses; 2) legislative and regulatory legal acts of Ukraine.

In the process of research, methods of theoretical analysis and generalization, systematization and system analysis, as well
as other general scientific and special methods were used.

Results. It has been established that the system of subjects involved in the fight against financial offenses includes subjects
of direct (immediate) competence, indirect competence and subjects of coordination of actions in the interaction mechanism.
They have appropriate powers (general, special) aimed at preventing and combating financial offenses in order to ensure legality
in the field of financial activities.

It was determined that the subjects of general competence in the field of combating financial offenses include the President
of Ukraine, the Cabinet of Ministers of Ukraine, the Verkhovna Rada of Ukraine, local government bodies and local state ad-
ministrations. It was found that the President of Ukraine, as the head of state, is vested with broad powers, which are exercised
in various forms and spheres of public relations, including relations in the field of financial activities of the state. It has been
established that the activities of the Cabinet of Ministers of Ukraine are aimed at protecting and ensuring the interests of the
Ukrainian people by observing and implementing the provisions of the Constitution, laws of Ukraine, as well as decrees and
orders of the President of Ukraine, resolutions and decisions of the Verkhovna Rada of Ukraine, programs of activity of the Cab-
inet of Ministers of Ukraine, including the decision issues of public administration tasks in the field of economics and finance.

It was found that the subjects of special competence in the field of combating financial offenses are the Ministry of Finance
of Ukraine and the relevant bodies within its competence, which it directs and coordinates, namely: the State Tax Service of
Ukraine and its territorial bodies, the State Customs Service of Ukraine and Customs, the State Treasury Service of Ukraine, the
State Audit Service of Ukraine and the State Financial Monitoring Service of Ukraine. Also important are the activities of such
subjects of special competence in the field of combating financial offenses in Ukraine, such as the Accounts Chamber and the
Economic Security Bureau of Ukraine.
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It was found that the system of combating financial offenses with special opportunities in Ukraine is quite extensive and

requires a separate theoretical and legal analysis.

Prospects. The prospect of further research in this direction is the development of practical recommendations for the de-
velopment of a system of bodies for combating financial offenses with special competencies in the field of combating financial

offenses in Ukraine.

Key words: financial offense, subjects of preventing financial offenses, public policy, legislative and regulatory legal acts of

Ukraine.

Hoc'ranomca mpobyeMmu. ChoromHi BaskInBO 3a-
YBAYKUATH, 110 3aM00iraHusa (DiHAHCOBUM IPaBO-
MOPYIIIeHHAM € ITPIOPUTETHUM 3aBIAHHAM JIePKaBU
i cycmisibeTBa. BogHouac 6araTo mpaBoopyIieHs y i
cdepi mOTPebyITh YITKO persyiaMeHTOBAHUX [1iii/3aX0-
IOiB 11 ixX 3amobirausda. ITigBuimesHa epekTuBHOCTI
60poTHOU 3 PiHAHCOBUMU ITPABOIIOPYIIIEHHAMH, He-
JIOCTAaTHICTh HAYKOBUX PO3POOOK Ta HETOCKOHAICTh
IIPABOBOT0 PETYJII0BAHHA ITiTKPECIIIOI0TH AKTYAJIBHICTD
1 BAKJIMBICTh IPOOJIEMATHUKH II[0/I0 3aM00iralnHAa TAKUM
ITPABOIIOPYIIIEHHAM.

Anajtiz ocTaHHIX DOCTIIKeHb i myOiKaii.
IIpo6siemu 3amobirantsa (GiHAHCOBUM ITPABOIIOPYIIIEH-
HAM pgocaimxysanu A. Bepnau [1], 1. osrocHiueHKO
[2; 3], A. lauunenxko [4], A.Jlemyx [5], A. Tkauenko
[6], O.IIIatirypo [7; 8], O.IIlepemer [9] Ta iumuri BueHi
Ta IpakTuku. [IpoTe BaKINBO POSIIIAHYTH Cy0 €KTHU
3amobiraHua (PiHAHCOBUM MPABOIIOPYIIEHHAM 3 ITPaK-
TUYHOI TOYKU 30DY.

MerTta crarTti. MeTor cTarTi € JOCIIAUTH i oXapak-
Tepu3yBaTHU Cy0 €KTHU 3a00iraHHA (hiHAHCOBUM IIPABO-
IOPYLIEHHAM B YKpaiHi.

Bukiag 0CHOBHOIO MaTepiajly JOCIiI:KeHHs.
BceranoBiieHHs CEJIAMy Ta CTATYCy YITOBHOBaKEHUX
cy0’ekTiB y chepi 3armobirants (iHAHCOBUM IIPABOIIOPY-
[IeHHAM Mae BAYKJINBE 3HAUCHHSA [JIS BIOCKOHAICHHS
ITPABOBUX HOPM, III0 PETYJIITH PisHi acekTu (iHaH-
COBOI IAIBHOCTI. 30KpeMa, iX TePBUHHE PO3IiIeHH
MozKe OyTu 3[iliCHEHe JIUIe 33 HAaABHOCTI Bi/IITOBITHOL
KOMIIeTeHIl.

Bognouac xoMIieTeHIia € 0CHOBHOIO CKJIAI0BOI0 3Mi-
CTY IIPaBOBOTO CTATYCY OyIb-AKOT0 Cy0 €KTa, KA JOITOB-
HIOETHCA TAKMMU BAYKJIMBAMU €JIEMEHTAMMU, AK: 3aBIaH-
HsA, (QyHKITIT, XapaKTep 3B’A3KIB 3 IHIIUMU Cy0 €KTaMu
(AK «I10 BEPTUKAJII», TAK 1 «II0 TOPU3OHTAJII»), MicCIle
B iepapxiuHiil CTPYKTYypl OpTraHiB Jep:KaBHOI BIIAIU,
TIOPSAIOK BUPIIIIEHHA KOHCTUTYIIIHNUX 1 KaJIPOBUX ITH-
TaHb TOIIO [4; 6].

Y FOpuanunii ennukiionemii [10] Tepmin «komme-
TEHIIA» TPAKTYEThCA AK CYKYITHICTD IIPaB i 0008 A3KIB,
BCTAHOBJIEHUX Yy O(iTiiHIl (FOpUIUUHIi Y1 HEITPABOBIil)
(hopMmi, TTOBHOBAYKEHDb OPTraHy UM II0CAIOBOI 0COOH, SKI
BUSHAYAIOTH 3MATHICTD I[[LOT0 OPraHy YU M0CAI0BOI 0COOH
IpUiMaTy 0008 A3KO0BI /1A BUKOHAHHA PIIIeHHA, opra-
Hi30ByBaTH Ta KOHTPOJIFOBATU 1X BUKOHAHHS, B/KUBATH
KOHKPETHHX 3aXO0/IiB y HeoOXiHuxX Bunaakax Torro [10].

TyT Tako:X BaKJIMBO BpaxyBaTU MO3UIIII0 OO0
BIJIHECEHHs KOMIIETEHINH 0 KOMIIETeHIIMHNX 0JIOKIB
aIMIHICTPATUBHO-IIPABOBOT0 CTATyCy AEP:KaBHUX OP-
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raHiB HA OJHOMY PiBHI 3 IX I[IJIAMH 1 CTPYKTYPHOIO OP-
raHi3allier0 CUCTEMH ITiITOPAIKOBAHOCTI CTPYKTYPHUX
HiPO3IiIiB, CHCTEeMHU PO3ITO/IiJIy 3aBAAHb 1 QYHKIIiH
KOKHOT0 CTPYKTYPHOTO MiPO3ALILY, OPAAKY B3a€MOJTi1
MiK OpraHisaliiiHUMu KOMIIOHEHTaMU — CTPYKTYPHU-
MU ITAPO3IiIaMHU, IHITUME 0co0aMu (Iep:KaBHUMU Ta
Heep:KaBHUMMF), OPraHi3aIiAMU Ta TpoMajicbkicTio [1].
®yHKII1 pa3oM i3 TOBHOBAKEHHAMU yYTBOPIOIOTH
KOMIIETEHITII0 OPraHy, y CKIIai AKOT0 BOHU IiI0Th. BoHU
BUCTYTAIOTH AK €JIEMEHTHU KOMIIETEHIII1 Y ITUPOKOMY PO-
BYMiHHI, TIPU IOMY ITi/] KOMIIETEHIII€0 Y BY?KUOMY PO3Y-
MiHHI BU3HAYAKOTH JIKIIE [IPABA T HPUINYHI 000B A3KHU
Oprasy, II0 CKJIaJalTh HOT0 MOBHOBaYKEeHHS [6].
ITonpu pisHOMAHITHICTH BUBHAYEHH KOMIIETEHIII],
IyMEKa OLJIBIIOCTI BUEHUX 3BOJUTHLCA JI0 TOTO, IO Iie
BU3HAYEHHA Mae [IBOCKJIAIOBY CTPYKTYpPY — Cy0 eK-
TH Mi3HAHHA TA [I0BHOBAXKEHHA (IIpaBa Ta 000B A3KH).
Hewmae equno0i yMKM 11010 TOTO, 1110 MA€THCA HA yBasi
mifg My 06’ekramMu 3HaHb. A omaux — 11e cdepa
CYCIUTHLHUX BiTHOCUH, Y AKIH [Ti€ AeprKaBHUL opraH a6o
HaJT AKOI0 BiH Mae IMPaBOBY IOPUCAUKIII0, 2060 crucTeMa
CYCHUJIBHUX BITHOCWH, Ha AKI BILTUBAIOTH OPTaHU BJIAAU
un cpepa IXHBOTO yIIpaBIiHHA. BapTo BiggHauuTH, 1110
[l BUBHAUEHHA KOHKPETHUX IMOBHOBAYKEHb OPTaHy
Y 3aKOHOJABCTBI BUKOPHUCTOBYIOTHCA [i€CIOBA Y TPETid
0c00i OJTHUHU: «[IPUBHAYUAE», <IIOTOIIKYE», «Kepye» TOIIIO.
IIa dopma no3BosIAe HANOIIBIIT TOYHO BUPASUTHU
«ITOJIBIMHUI» XapaKTep 3a3HAYEHUX IIPaB, TOOTO BOHA
BTLTIOE TAKi IPaBa, 10 OHOYACHO MOXKYTh BUCTYIIaTh
AK 000B’s13k1. BoHOUAC TOHATTS «II0BHOBAXKEHHSI» CJIIL
BUBHAYATH SK CYKYITHICTb KOHKPETHUX IIPaB i 060B’s13-
KiB, HQJJaHUX YCTAHOBI [JIs BUKOHAHHS/peasrisariii mo-
KJafeHnx Ha Hel QyHkiih. TepMil «I0BHOBAKEHH»
CXOXKUU 32 3HAUEHHSAM 3 TEPMiHOM «KOMIIETeHIiA». [Ipu
IIOMY BOHHU BiIPI3HAITHCA MEPEBAKHO ITOBHOTOIO eJie-
MEHTIB, II[0 € CKJIQJIOBUMH TOI'0 YU 1HIIIOro Asmumia [2].
Busnauaroun 11l HOHATTA, BUEHI He JIHAIIIN 3Toau
1010 iX MesK. ICHye MIUPOKO TOoIUpeHe TTePeKOHAHHSA,
1110 Ti caMi IIOBHOBAKEHHS 3HAXOIATLCA B MEKAX I0PHC-
OUKITI] KOpIIopalliii, ajle BOHU HAJEKHUM YMHOM BU-
3HAYEHI JIs 3MiMCHeHHA KOHKPETHUME KOPIIOPAIAMMA.
KoMmereHTHICTS — 1Ie CYKYITHICTH IIPaB 1 000B’AA3KIB,
HeOoOXITHUX OJIA JOCATHEHHS IIijIell, 3aBIaHb 1 iX pea-
Jigarrii, To06TO0 IPaBOBOTO BioOpaskeHHA (0TIOCEpPEKy-
BaHHA) QYHKITIH, TOKJIANeHNX Ha JepPKaBHI yCTaHOBU
B CIEIiaJIbHUX ITPABOBUX aKTaX yepes3 BCTAHOBJIEHHA
TOBHOB&)KEHBb. Y PEe3yJbTaTi MU Ma€MO CTIHKY TOUKY
30Dy, 1[0 KOMIIETEHTHICTD € O1JIBII ITUPOKUM TIOHATTAM
1 BKJIIOYAE TakKi eJIeMeHTH, AK [TIOBHOBAYKEHHA.
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ToMy KOMITETEHITiA AK CTPYKTYPHUIL eJieMeHT y cde-
pi QiHaHCOBUX IIPABOMOPYIIIeHb CKIANAETbCA 3 HU3-
KU BU3HAUYEHUX MOBHOBAYKEHb, AKI HATAIOTHCA HOMY
B paMKax II€BHOI CIleIfiaisalfii Ta MOBUHHI BU3HAYA-
THCA B KOHTEKCTI harTuuHol gisibHocTi. 1o cy6’eKTiB
3araJibHOI KOMIIETEHIIil y cepi mpoTuIii (piHaHCOBUM
npaBomopylieHHAM HasiexaTb [IpesuneHT Ykpainu,
Kao6imer Minicrpis Ykpaiuu, Bepxosua Paga Ykpaiuu,
OpraHu’ MiCI[E€BOTO CAMOBPAIYBaHHA Ta MICIEBI AePIKaB-
HI agMiHicTparrii.

Tak, srimso 3 crarrero 85 Koucruryrrii Yrpaiuwm [11]
1o Komrrerenriii Bepxosuoi Pagu Ykpaiuu y chepi di-
HAHCOBOI JIIAJBHOCTI TA EKOHOMIYHOT'0 PO3BUTKY JIeP-
JKAaBU HAJIEIKUTD:

— TPUHHATTA 3aKOHIB 3 MUTAHDb (DIHAHCIB, 6AHKIBCHKOT
CIIpaBU, CTPaxyBaHHA 1 T.[I.;

— 3arBepmKeHH:A JleprkaBHOrO OIOKETy YKpaiHu Ta
BHECEHHS 3MiH /10 HbOT'0, BCl BUIY KOHTPOJIIO 38 BUKO-
HauHAM J{ep:xaBHOTO OOKETy YEPATHU, IPUMHATTA
BIJIMOBITHUX PIIIIEHb IIOJ0 3BITY TIPO HOTO0 BUKOHAHHS,

— 3aTBepIKeHHs BIAMOBIMHUX PillleHb IIP0 HAJaHHSA
YEpaiHOI0 II03UK Ta eKOHOMIUHOI TOIIOMOTY 1HO3eM-
HUM JIep:KaBaM-IIapTHEPaM i MiKHaPOJTHUM OpraHisa-
IiAM, YCTaHOBaM, a TAKOK PO OJIep:KaHHA YKPaiHO0
MIO3UK Bif iHOBEMHUX JepP:KaB, 0aHKIB, MixKHAPOTHUX
(bimamcoBUx oprauisarriii Ta iHIKUX Gi3HEC-CTPYKTYP,
yCTaHOB, He TiepeadaueHux y Jlep:xaBHOMY GIOMKET1
Yxpainu, Ta 30iliCHEHHA KOHTPOJII0 32 TX BUKOPUC-
TaHHAM Torro [11].

Binmosigso 1o crarti 106 Komcruryrrii Yepaiau [11]
IIpesunmenT Ykpainu sK Ij1aBa qepKaBu HaQIJIEHUI IITH-
POKUMU OBHOBAYKEHHAMU, K1 PEasTi3yI0ThCA B PIBHUX
(opmax i chepax CyCITLHUX BiJHOCUH, B TOMY UHCJI
y BigHOCHMHAX B cdepi (piHaHCOBOI HiAIBLHOCTI Iep/KaBH,
30KpeMa:

— IIpU3HauYaE Ha MOCaaU, a TAKOK 3BIJILHAE 3 TTOCAT
nosioBuHY ckaany (uneniB) Panu Hamionanbaoro
0aHKy YKpaiuwu,

— ByNWHSAE Iit0 aKTiB, mpuituATnx Kabinerom MinicTpis
Yxpaiuu,

— TIANUCYE 3BaKOHU, AKI mpuitHATI BepxoBHoio Pamoro
Yxpaiuu,

— HakJIajae BeTo Ha npuiitaATi Bepxosuoro Pamoro Ykpa-
iHU 3aK0HU (KPiM 3aKOHIB IIPO BHECEHHS 3MIH 10
Koncrurytiii Ykpaiuu) i moBeprae ix Ha IOBTOPHUEA
posriian no Bepxosuoi Pagu Ykpainu;

— BUJIA€ YKa3W Ta POSMOPAMKEHHS, AKi € 0008 A3KOBUMU
710 BUKOHAHHA Ha BCii TepuTopii YKpaiHu HA OCHOBI
Ta Ha BukoHaHHA KoHeTuTymil YKpainu Ta 3aKOHIB
YkpaiHu, a TaKoK 3O1MCHIOE 1HIIN IIOBHOBAYKEHHA,
pusHaueHi Koncruryiriero Yrpaiau [11].

Ka6imer MinicTpiB YEpaiHu € BUIAM OpTaHOM
(meHTpaJIBHOIO JIAHKOIO IeP:KaBHOT0 MeXaHi3My) y CUC-
TeMi BukoHaBuoi Biaagu. Crarrero 116 Koucrurytii
Yxpaiuu [11]: rapanTyoThCA HAIllOHAJIBHUI (JIepIKaB-
HUI) CyBEpPEHITeT 1 EKOHOMIUHA He3aJIe’KHICTh YKpai-
HY, 3OiJiICHEHHA BHYTPIMIHBOI 1 30BHINIHBOI MOJIITUKN
Kpainu, BUKoHaHHA KoHcTuTyIlil i 3aK0HIB YKpaiHu,

a Takox akriB [IpesunenTa Ykpainu; 3a6e3meuyeTbes
peaJtisarfia CTpaTerigyHoro BHYTPIIIHBOIIOJIITUYHOTO
1 30BHIITHBOIIOJIITHYHOr0 KypCy JAepiKkaByu Ha HaOyTTA
TIOBHOITPABHOT0 UJIEHCTBA YKpaiHu B €BpomeiicbkoMy

Corozi Ta B HATO (Opramnizartii [TiBaiunoaTnauTud-

HOT0 [10T0BOpY) Toio. Boguouac Bimomo, o Kabimer

MiwnictpiB Ykpaiuu:

— 3abesrieuye peaJrizarrito (ickaIbHOI, IIIHOBOI, IHBEC-
TUIIAHOI Ta II0JATKOBOI IIOJIITUKM, a TAKOMK 3ikic-
HIOE 3aX0[U MI0/10 3a0e3IMeYeHHA MOJIITUKY Y THIITUX
chepax mep:KaBu H JKUTTEMIAIBHOCTI CYCIJIBCTBA;

— Po3pobuisiec a60 YIOCKOHAITIOE Ta PeaTidye 3arajbHOIep-
JKaBHY ITPOrpaMy €KOHOMIYHOTO PO3BUTKY YKpaiHU;

— pospobuise mpoekT 3akony «IIpo [lepikaBHuil GromxeT
Yxpainm»;

— 3abesrieuye BUKOHAHHA J{ep:kaBHOTO GIO/KETY YEpa-
iHum, 3aTBepKeHoro BepxosHoto Pamor Ykpainu, Ta
nogae Bepxosuiit Pagi Ykpainu BiAIIOBIgHUI 3BIT
po H0ro BUKOHAHHS,

— opraxi3oBye Ta 3a0e3nieuye 3MiNCHEHHA 30BHIIITHLOE-
KOHOMIYHOI TIOJTITUKY 1 JISJTLHOCTI YKpaiHU, MUTHOT
CIIPpaBU, a TAKOMK 3/IIMCHIOE 3aX0IH 1100 O0POTHOU
3 eKOHOMIYHOI0 3JIOUMHHICTIO ToImo [11].

Tlopsn 3 TuM, y 3akoni Yrpaiuu «IIpo Ka6imer Mi-
HicTpiB Ykpainu» [12] 3asHauaeTbcd, 110 OIAIBLHICTD
Kab6imery MinmicTpiB YKpaiHu cipAMOBaHA HA 3aXUCT
1 3abe3rieueHHsA 1HTEPEeCiB YKPAIHCHKOTO HAPO/Y IILIA-
XOM JIOTPUMAHHSA 1| BUKOHAHHSA M0JI0KeHb KOHCTUTYIIIT,
3aKOHIB YKpaiHU, a TAKOK yKasiB Ta PO3MOPAIKEHb
IIpesupenTa Ykpainu, moctaHoB i pinteHb BepxoBHOT
Panu Yxpaiuu, niporpam misnabHocTi Kabinery Miwi-
cTpiB YKpaiHu, BKJIOYAIOUYN BUPIIMIEHHA IINTAHb 1 3a-
BIIaHb JIeP/KAaBHOTO YIIPABIIIHHA ¥ cepi eKOHOMIKH Ta
¢dinancis Toro [12].

ITTomto opraHiB MicIIeBOro caMoOBpSALYBAHHA, TO 3Tif-
Ho 3i crarreo 143 Koucruryiii Yipainu [11] Boru:

— YIPaBIATL MAWHOM, II0 € iX TPAMOI0 a60 CITIJIBHOI0
BJIACHICTIO;

— 3aTBEPHKYIOTH IIPOrPaMU COITiaIbHO-eKOHOMIUHOTO
Ta KyJIBTYPHOT'0 PO3BUTKY, & TAKOK KOHTPOJTIOIOTE 1X
BUKOHAHHS,

— 3aTBEP/KYIOTH OIOIKETH BiIMOBIHUX aaMiHi-
CTPATHUBHO-TEPUTOPIAILHIX OJUHUIIG 1 3MiHCHIOITH
KOHTPOJIb 1X BUKOHAHHA;

— BCTAHOBJIIOIOTH MICIIEBI ITOHATKH 1 300pH BIAIOBIITHO
JI0 3aKOHOIaBCTBA YKpaiHU, BUPINIYIOTh 1HIIN aKTy-
aJIbHI ¥ BAKJIMBI IUTAHHA MicCI[eBOro sHadeHus [11].
VY KOHIIeIIIii IIPaBOBOro 3abes3neueHHA TigILHOCTI

OpraHiB MICIIEBOT0 CAMOBPAIYBAHHA ¥ cepi rmpodinak-

TUKU TIPABOHOPYIIEHD IeHTPAJIbHE MicIle 1 3BHaUeHHA

3aliMalOTh TaKi €JIEMEHTH: CUCTeMA BJIACHUX (CaMOBPSALI-

HUX) 1 JeJIeroBaHuX JeP:KaBo0 IIPOPILIaKTHYHNIX 3aX0-

JIiB 1 METO/TiB, BCTAHOBJIEHA HOPMATUBHUMU JOKyMEHTa-

MU, perjiaMeHTalliA OpraHis3alliiiHoOl CTPYKTYPU OpraHiB

MIiCIIEBOTO CAaMOBPAAYBAHHA, IX IIpaBa Ta 000B’A3KH

rouro [5]. 3asHaueHi MOJIOMKEHHA CTOCYIOTHCA SAKOHY

Yxpaiau «IIpo miciieBe caMoBpsAQyBaHHA B YKpaiHi»

[13], Aaxuii BUBHaUae cucreMy Ta BiMNOBIAHI TapaHTii
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MICIIEBOTO CAMOBPSAIYBAHHA B YKpAIHi, a TAKOXK MiCTUTh

3acaay opraHisaiiii Ta JisJIbHOCTI, 0COGJIMBOCTI IIPaBo-

BOTO CTATyCy i OPUAUYHOI BiJIIIOBITAJILHOCTI OPraHiB

Ta MOCaI0BUX 0Ci0 MicIieBoro camMoBpsaayBanHsa [13].
Anautizyroun HopMmu 3akoHy Yxpainu «[Ipo craryc

meryTatiB MiciieBux pazn» Big 11.07.2002 p. Ne 93-1V

(i3 3MiHaMM) 1I0/I0 TIOBHOBAYKEHD JIETIYTATIB MiCIIEBUX

pam, cripAMOBaHUX HA 60POTHOY 3 MPABONOPYIIIEHHSA-

MU, BAPTO 3ayBaKUTH, 1110 3rigHo 3 0. 3 4. 1 crarTi 11

IIBOTO 3AaKOHY AeINyTaTh MICIIEBUX paj MAaloTh IPaBO

MOPYIIYyBaTU Tepe]] KePiBHUKAMHU MPaBOOXOPOHHUX

1 KOHTPOJIIOIOUNX OPTraHIB MUTAHHA, 1[0 3aYilIal0Th iH-

TepecH iX BHOOPIIiB, 1 BUMAararu ix BupinieHus. Kpim

Toro, y 3akoni Ykpaiuu «IIpo craryc mgeryrariB miciie-

BUX PaJi» MICTATHCA MOJIOKEHHA PO AeMyTaTCHKI TTOB-

HOBayKeHHSA JIEIIyTaTiB MiCII€BOI Pay Ta PO POITIIAS

JeIlyTaTOM MICIIeBOI pajiu ITPOMO3UILiii, 3asB 1 CKapr

rpoMa/isaH. BiAmoBiIHO /10 IILOTO eIy TaT MiCIIeBO1 paau

Mae TIPaBo HA 3BePHEHHSA 3 MUCbMOBOI0 BUMOT'0I0, V T.d.

IT0 KePIBHUKIB ITPABOOXOPOHHUX 1 KOHTPOJIFOIOUUX OP-

raHiB, MO0 YCYHEHHA MOPYIIeHb 3aKOHY Ta BCTAHOB-

JIeHHA TIPaBOTOPAAKY 1 OTPUMAaHHA BiamoBiai. AKimo

0Ca0Bl 0cOOU MIiCIIeBUX OpPraHiB BUKOHABYOI BJIAIH,

OpraHiB MiCIIEBOT0 CAMOBPAAYBaHHA a00 KepiBHUKU

ITPABOOXOPOHHUX 1 KOHTPOJIIOIUNX OPTaHiB, A0 AKUX

3BEPHYBCA JIEIIyTAT MiCI[€BO1 Pajivi, He BKUBAIOTH Bifl-

TIOBI/THUX 3aX0/IiB 3 YCYHEHHS ITOPYIIIEeHHA 3aKOHHOCTI,

BOHU HECYTh aMiHICTpaTuBHY a60 KpUMiHAJIIBHY Bij-

MHOBIAJIBHICTD BIAMOBIIHO 10 3aKOHOOABCTBA YKpaiHu

(crarra 15 3akony Ykpaiuu «[Ipo craryc memyraris

micreBux paa» Big 11.07.2002 p. Ne 93-1V (i3 smina-

Mmn)). 3akoH Yrpaiuu «[Ipo craryc memyTariB MicIieBUX

pajn» 3abesrieuye geryTaraM MiCIeBUX Pajl JIOCTATHI

IMOBHOBAYKEHHA y cepi 3arrobiranua (piHaHCOBUM ITpa-

BOIIOPYIIIEHHAM, JII BUPINIEHHA 1HIIUX aKTyaJIbHUX I

BaYKJIMBUX ITATAHb MICII€BOT0 3HaUYeHHA [7].

IlepekoHaHHsA, KOHTPOJIb, TPUMYC, EKOHOMIUHI Me-

TOIM Ta METOMH COIIAIbHOI IIIATPUMKH € OQHUMHU 3 OC-

HOBHUX 1HCTPYMEHTIB JiAJIBHOCTI OPTaHiB MiCIIEBOTO

CaMOBPAMYBaHHA y cepi MPOTHU/Iil ITPABOIIOPYIIIEHHAM

3araJioM Ta 3amobiranHA i IIpoTumii (piHaHCOBUM mpa-

BomopyIieHHAM 30kpeMa [8]. Tak, opranu MiciieBoro

CaMOBpPSAYBaHHA:

— MAarTh BiJICTEIKYBaTU 1 PETeJIbHO aHATI3yBaTH JIeTep-
MIiHOBAHY CKJIA[HICTh (DiHAHCOBUX ITPABOIIOPYIIEHb:
YMHHUKH, 110 11 BUKJIUKAITh, 30KpeMa COI1aJIbHO-
€KOHOMIUH1, TPaBOBi, OPTaHI3aIITHO-yITPABITIHCHKI,
COLaJILHO-IICUXO0JIOTIUH] Ta IOB’A3aH1 3 HUMU 4YWH-
HUKU,

— 3aJIeKHO Bif] IETEePMIiHAHT IUX IPAaBOMOPYIIEHb,
CITLJTBHO 3 MIPABOOXOPOHHUMU 1 KOHTPOJTFOIOUMMU Opra-
HaMU MOXYTb peajli3aoByBaT! €KOHOMIiUHi, OpraHisa-
IiiiH1, IPABOBI Ta KPUMIHAILHO-IIPABOBI 3aX0IU 11010
3ano0iraHHA NPaBONOPYLIIEHHAM y eKOHOMIUHIN Ta
TIOJJATKOBI chepax, a TAKoK 3a0e3euyBarTy 3arajbHi
MexaHi3Mu 60poTHOU 3 TpaBoopyIeHHAMY [9].

Micriesi mepsxaBHI agMiHICTpAIlil B MeKax KOXKHOI
aIMiHICTPATUBHO-TEPUTOPIATIBHOT OIMHUIL 3a6e3redy-
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IOTb BUKOHAHHA 3araJIbHO/IEPKABHUX 1 PETIOHAIBHUX

IIPOTPaM COITiaJIbHO-€KOHOMIUHOTO Ta KYJIBTYPHOTO PO3-

BUTKY; MiJITOTOBKY 3BiTiB PO BUKOHAHHA BiIIOBITHUX

OIO[KETIB 1 IIporpaM, B3aEMO/Iii0 3 OpraHaMU MiCIIEBOT0

caMOBpsALyBaHHA Toro [14].

Taxo:x Haramaemo, 110 BigmoBigHO 10 crarti 18 Sa-
koHY Ykpaiuu «IIpo miciiesi mep:xaBHI agMiHicTpaIii»
[14] micieBa gep:xaBHA aaMIiHICTPAIlIA:

— PO3po0bJiAe, 3aTBEPIKYE 1 TIPEACTABIIAEC HAa PO3TIIAL]
pazu IIPOrHO3 BiITIOBITHOTO OIOIPKETY, ITiITOTOBJIIAE
1 IIoTae Ha 3aTBePOKEeHHS pagy IIPOEKT BiAIIOBIIHOI0
Oro/reTy Ta 3abearieuye MOT0 BUKOHAHHSA, a TAKOMXK
3BiTYye TIepe[I BiAMOBITHOI Pa0i0 PO BUKOHAHHSA
BI/ITIOBiJTHOTO GIOMIKETY;

— oTpuUMye mepeadadeHy aKTaMu 3aKOHOJABCTBA iH-
(opmairiro (BimomocTi Ta/abo maHi) 4JIA CKIaSAHHA Ta
BUKOHAHHSA OIO/PKETY BiJ{ YCIX Cy0 €KTiB roCIIOIapChKOl
MISJTBHOCTI HEe3aJIEMKHO Bif] (DOPM BJIACHOCTI;

— gpiticHoe iHaHCYBaHHSA MiIIIPUEMCTB, yCTAHOB Ta
opranisariii y cdepi ocBiTH, HAYKU, KYJIBTYPH, 0XO0-
POHY 3I0POB’sA, (PiBUUHOI KyJIBTYPH 1 CIIOPTY;

— peajisye mrporpamMu i 3axomu y cdepi coriagabHOro
3aXUCTy HACEJIeHHS,

— BWUIpIIITye TATAHHSA, [I0B'A3aHUX 13 POSBUTKOM KUTIIOBO-
KOMYHAJITLHOTO TOCIOAPCTBA, 6JIaT0YCTPOEM Ta MLJISA-
XOBUM OyiBHUIITBOM, OXOPOHOO IOBKLILIA, 3a0e3me-
YEeHHSAM eKOJIOTTUHOI 0e3IIeKH Ta I'POMAJICHKO1 Oe3eKu
1 TIOPAAKY TOIIO;

— 3gOlficHIOE 1HII 3aX0OU B Me)KaxX [IOBHOBAXKEHE B ra-
Jysi 6romKeTy Ta (piHAHCIB, mependadeHi 3aKOHO-
mascTBoM [14].

Cucrema cy06’ekTiB, 110 6€pyTh y4acTb y O0pOTHOI
3 (piHAHCOBUMU ITPABOIIOPYIIIEHHAMM, BKITFOUAE CyO €KTH
paMoi (6esrrocepeIHb0l) KOMIIETEHITI1, OII0CEPETKOBAHOL
KOMIIETEHITIT Ta Cy0 €KTH KOOPIUHAITI qill y MexXaHiaMmi
B3aeMopii. BoHu MaroTh BiIIOBIqHI II0BHOBAMKEHHA (3a-
raJibHi, CIIeIliaJibHi), CIIPAMOBaHI Ha 3amobiraHHsa Ta
MPOTHU/IIIO0 (PiHAHCOBIM ITPABOIIOPYIIIEHHAM 3 METOI0 3a-
OesrmeueHHs 3aKOHHOCTI y cepi hiHaHCOBOI TisATBHOCTI.

Ilepestik ycTaHOB Ta opraHisarriii, AKi 6e31mocepeTHb0
3MIMCHIOITH TIAIBHICTh, IOB'A3AHY i3 3amobiraHnHam
(biHaHCOBUM ITPABOIOPYIIEHHAM 1 MAIOTh KOHKPETHY
(crrerriaibHy) KOMIIETEHITI 0, HE € TIOBHUM. TyT MOILIBHO
BimMitTuTu gepexaBHy mosrituky MinicrepcrBa dinaH-
ciB YKpaiHU 1 JIAJIbHICTD BIIIOBIJHUX OPraHIiB B H10T0
KOMIIETEHIIi1, AKi BiH CIIPAMOBY€E Ta KOOPIUHYE, a caMe:
MiAIbHICTD [leprkaBHOI ITOIaTKOBOI CIIy»K0U YKpaiHu Ta
ii TepuUTOpiaILHUX OpraHiB, [lep:xaBHOT MUTHOI CITYK-
O0u YKpaiHnu i MUTHUIB, [ep:kaBHOI Ka3HAUEIChKOL
ciry:x0u Yipainu, [lep:kaBHOI ayTUTOPCHKOI CIYKOU
Yrpainu ta dep:xaBHol cIy:x61 (iHAHCOBOIO MOHITO-
puHry Yxpainu. TyT Takox BaKJIIMBUMU € HAIPAMU
misuteHOCTi PaxynkoBoi mamaru Ta Bropo ekoHOMiuHOL
Oesneku YKpaiHu.

Taxk, MinicrepcrsBo (hiHaHCIB YEpPAiHU € TOJIOBHIM
OpraHOM CHCTE€MU IeHTPAILHUX OPTaHiB BUKOHABUYOI
BJIaaH, 110 3abesneuye (opMyBaHHA Ta peasriadye aep-
skaBHY (hiHAHCOBY, OIOKETHY Ta 60PIroBY IIOJIITUKY, I€P-
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JKaBHY TIOJIITUKY V cepi KOHTPOJIIO 328 JOTPUMaAHHAM
OIOIPKETHOr0 3aKOHOIABCTBA, IeP:KaBHOr0 (PiHAHCOBOrO
KOHTPOJII0, ¥ cepi 60poThOU 3 IPABOIIOPYIIIEHHAMU
IIif] Yac 3aCTOCYBaHHA MOIATKOBOT0, MUTHOTO 3aKOHO-
IIaBCTBA, a TAKOK 3abesmneuye (popMyBaHHA Ta peasriza-
III0 €QUHOI IeP:KaBHOI MOIATKOBOI, MUTHOI ITOJIITUKH,
JlepsKaBHOI MOJIITUKN y cyMbKHUX cepax [15]. ITopsan
3 Tum, MiHicTepcTBO (piHAHCIB YKpaiHu 3amobirae ta
IPOTHU/Ii€E: JIerasisaliii (BIIMUBaHHIO) JOXOMIB, Ogepska-
HUX 3JIOYMHHUM ILIAXOM (IIPAMO YU OTIOCEPEIKOBAHO);
(biHaHCYBAHHIO TEPOPU3MY, TEPOPUCTUUHNX AKTIB Ta
TEePOPUCTUIHUX OPraHizarliii; piHaHCyBAHHIO PO3ITOB-
CIO[IsKeHHsA 30poi MacoBoro 3HUINeHHsA. Takox cepen
ocHOBHUX 3aBmaHb MiHicTepcTBa iHaHCiB YEpainu
€ mpodiakTuKa (PiHAHCOBUX ITPABOMOPYIIEHD Yepes
PO3po0Ky BiAIOBIMHUX MPOEKTIB 3aKOHIB Ta 1HIITUX
HOPMAaTUBHO-IIPABOBUX aRTiB 3 INTAaHb, 1110 HAaJIEKAThb
110 ¥ioro KommereHiii Tomo [15].

3Bizcu 0ueBHU/IHO, 110 Miciero Minicrepersa (iHaHCIB
Yxpaiuu e piHaucoBe 3a0e3eUeHHA BUKOHAHHA ep-
JKaBHUX (DYHKIIII Yepe3 BUBAMKEHY OIOPKETHY ITOJIITUKY,
a TaKOK CTBOPEHHA HAJIEXKHUX YMOB IJIA cTa01IbHOTO I
e(peKTUBHOr0 PO3BUTKY €KOHOMIKHU [IeP:KABU 34 ITPUH-
nuaMu 30aJIaHCOBAHOCTI, e(PeKTUBHOCTI 1 pesysibra-
TUBHOCTI, HEYTIEPEI;KEHOCTI, I1JIiCHOCTI 1 CUCTEMHOCTI,
0e3meuHoCTi, cTitiKocTi Ta mposopocti. Li mpuHIunu €
KepiBHUMU 3acafjaMM y BCiX acrekrax gisyibHocTi Mi-
HicTepcTBa (piHaHCIB YKpaiHu.

IIpaBoBi 3acagu opranisartiii Ta gisuibHOCTI leprxas-
HOI TTIOJATKOBOT Ta MUTHOI CJIY?K0 PETYJIIOI0THCA OKPEMU-
MU HOPMAaTUBHO-IPABOBUMU aKTamMu YKpainu. Bingmo-
BI/THO /10 MOJIOJKEHB Ipo lepskaBHY MOAATKOBY CILY:KOYy
Yxpainu ta deprxkaBHy MUTHY ciay:k0y Yrpainu [16]
Hep:kaBHa mogaTKoBa CIIy:k0a YEpPAIHU € [eHTPAJIBHUM
OpraHoOM BHKOHABUOI BJIA[IU, AKAN pealidye geprKaB-
HY TOJIaTKOBY MHOJIITUKY, IEPKABHY IIOJIITUKY 3 aaMi-
HICTPYBaHHSA €IMHOT0 BHECKY HA 3araJibHO000B A3KOBE
JleprKaBHE CcoIfiajibHe CTPAaxXyBaHHA, a TAKOK IIPOTHIIE
YXWUJIEHHIO Bifl OTTO[ATKyBAHHA IILIIXOM 3aIIPOBAKEHHA
MIiKHAPOIHUX TA €BPONEHCHKIX CTAHIAPTIB, BIOCKOHA-
JIEHUX aHAJIITUYHUX 1HCTPYMEHTIB ToIno. ep:kaBHa
MUTHA CJIykK0a YKpaiHU € IIeHTPaJIbHUM OPTaHOM Jiep-
JKABHOI BUKOHABYOI BJIaau, Ha AKUI [IOKJIQIEHO peaJTi-
3allifo JepKaBHOI MUTHOI ITOJIITUKM, 30KpeMa 3abesIie-
YeHHA MUTHOI 0e3leKH Ta 3aXUCTy MUTHUX 1HTEpeCiB
YEpaiHU i CTBOPEHHA HAJIEIKHUX YMOB 11 PO3BUTKY 30B-
HINTHHEOEKOHOMIYHIX BIJTHOCHH 1 BCIX BU/IiB 30BHIIITHLOE-
KOHOMIYHOI JiAJTBHOCTI, Ta IePKABHOI TIOJIITUKH Y cepi
0G0OpPOTLOM 3 TIPABOIIOPYIIIEHHAMH ITiJT YaC 3aCTOCYBAHHSA
3aKOHOJIABCTBA YKPAIHU 3 IINTAHb MUTHOI CIIPABHU, a Ta-
KOK BUPIIIye 3aBAAHHA 00POTHOM 3 KOHTpaOaH/I00 Ta
HOpYIIeHHAM MUTHUX IIPaBWJI TOIo. BoHOUac cepen
TOKJIAJIEHNX 3aBIaHb Ha JlepikaBHY ITOTATKOBY CITYKOY
Yxpainu € 3aificHeHHA KOHTPOJIIO 32 IOTPUMAHHAM BU-
MOT TIOJTaTKOBOT'0 3aKOHOMABCTBA, a lep:kaBHA MUTHA
ciay:xba Yipainu 3abesreuye Ta 3MiMCHIOE KOHTPOJIb 3a
JIOTPUMAHHAM 3aKOHOIABCTBA YKPATHU IIP0 MUTHY CITpa-
By Ta B M€XKax II0BHOBAKEHb, BUBHAUEHNX 3aKOHOM [16].

Bigmosigao crarti 98 Koncrurymii Yrpainu koH-
TPOJIb 32 HAJAXOMKEHHAM KOIITIB A0 lep:kaBHOTO
OromxeTy YKpaiHu Ta iX BUKOPUCTAHHAM Bif] iMeHi
BepxoBuoi Pagu Ykpainu noksagaerncsa Ha PaxyH-
koBy masiary [11], sika e opraHoM creIiajbHOI KOH-
CTUTYITIHHOI KOMITeTeHITii. AHaJTi3 mosioskensb Koucru-
Tyiii Ykpaiau [11] mae migcraBu QA BUCHOBKY, IO
noBHOBaskeHHA PaxyHKoBoI masatu o6MerkeHi JiuIne
KOHTPOJIEM 32 BUKOPUCTAHHAM KOIITIB (32 BUKOHAHHAM
BUIATKOBOI yacTuuu) Jlep:xaBHOro 60KeTy YKpai-
Hu. BpaxoByroun ropunuuni moswuirii Korcruryiriiinoro
Cyny YkpaiHnu, KOHTPOJIbHI ITOBHOBaXKeHHA PaxyHKo-
BOI maJjiaTd Ha MICIIeBl OIOIKeTU He IONIMPIITHCA
(Pimmenns Koucruryuitinoro Cyny Ykpainu y cupasi
3a KoHCTUTyIliiiHUM nogauuaM [Ipesunenra Ykpainu
mrozto BimmosigHocTi KoHeTuTyIrii YKpainu (KOHCTUTY-
mitinocti) 3akony Yipainu «[Ipo PaxyukoBy masnary
BepxoBuoi Pagu Ykpainu» (copaBa npo PaxyHkoBy
nasary) Big 23.12.1997 p. Ne 7-31/1997). Cepen oc-
HOBHUX HaAOpPAMIB aisayibHocTi PaxyHKOBOI mTasiatu €
eKcIiepTusa i aHaJ1i3 BUKoHaHHA Jlep:kaBHoro 6io-
KeTy YEpaiHu, JeprKaBHUMN 30BHIIIHIN (hiHaHCOBUI
KOHTPOJIb (ayIUT) Ta PO3POOJIEHHS ITPOIIO3UITIHl I[0/T0
YCYHEHHSI BUSABJIEHUX ITOPYIIEHb Ta BIOCKOHAJIEHHS
OIOMXEeTHOro 3axKoHomascTaa [17].

PobGoty [ep:xaBHol Ka3HAUEIICHKOI CIY:KOM YKpaiHu
pernamenTye [Tocranosa Ka6inery MinicTpiB Ykpainu
«IIpo sarBepmxenna [lonoxxenns mpo leprxkaBHy KasHa-
YelchbKy ciy:k0y Ykpaiaw» Big 15.04.2015 p. Ne 215
(iz aminamu) [18]. OcHOBHUMY 3aBOAHHAMU Ta (DYHK-
mismu Jlep:kaBHOT Ka3HAUEMCHKOI CIIy:K0u YKpaiHu,
TISAJTBHICTE SAKOI CIIPAMOBYETBCSA 1 KoopauHyeThesa Ka-
6imerom MiunicTpiB Ykpaiuu uepes MinicTpa ¢iHamcis
Yxpainu, € peasrisaliiid Iep:KaBHOI MOJIITUKN Y cepax
Ka3HAYeNChKOr0 00CIIyrOByBaHHSA OIOPKETHUX KOIIITIB
Ta OyXraJTepChKOro 00JIIKy BUKOHAHHSA OIO/yKETIiB Bif-
TIOBIHO 40 3aKOHOIABCTBA, a TAKOK IIIAr0OTOBKA BiJIIIO0-
BimHux mipomosuriiii nyist MinicTpa (inanciB Yrpainu
110710 3a0es3IedyeHHsa CUCTeMH (DOPMYBaHHA [IepPsKaBHOI
moriTuky y mux cepax [18]. Takox Jep:kaBHa KasHa-
yelchbKa cIy:k0a YKpaiHu BilIOBIAHO 10 TTOKJIAEHUX
Ha Hel 3aBIaHb Ta (PYHKINHN 3IiHICHIOE 3aX0IM BILUIUBY 3a
TMOPYIIEeHHA OI0/;KeTHOT0 3aKOHOIABCTBA YKpaiHu, 30-
KpeMa IopyIIye ITUTAHHA 00 IPUTATHEHHS /10 FOPU-
JUYHOI BiJITTOBITAJIBHOCTI 0Ci0, BUHHUX y MOPYIIEeHH]
OIOHKETHOI0 3aKOHOQaBCTBA 3TriaHO 3 3axouoM [18; 19].

OcobsiuBy yBary cJiiz 3BepHYTH Ha AisAJIbHICTH Bropo
€KOHOMIUHOI 0e3lleKku YKpaiHu, AKe € [eHTPaIbHUM
OpraHoM BHKOHABYOI BJIAJIH, 1[0 BUKOHYE ITPABOOXOPOH-
Hy, eKOHOMIUHY, aHAJIITUYHY, iHQopMAaIiiiHy Ta iHIIi
(yHKITi1, B3aeMoiie 3 IHIMUMH OpraHaMu qep:KaBHOI
BJIAIA, OPTaHaMHU MICI[€BOTO CAMOBPSIYBAHHSA, IIPABO-
OXOPOHHUMM 1 KOHTPOJIIOIUNMY OPraHaMU Ta IHIITNMEI
0cobaMu i CTBOPEHUIT 3 METOIO ITPOTHU/Ii1 ITPABOIIOPYIIIEH-
HAM, II10 TI0CATAITH HA (QYHKI[IOHYBAHHSA 1 PO3BUTOK
exoHoMiku mep:kaBu [20]. Anasmisyroun 3akou Ykpa-
iau «IIpo Bropo ekoHomiuHOT Ge3nieku YKpaiHm» Bif
28.01.2021 p. Ne 1150-IX (i3 aminamu), ipiopuTeTamMu
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Bropo exoHoMmiuHOI Ge3neku YKpaiHu B MeKax CBO€EI
rommereHIrii € [20]: saxucr (hinaHCcOBUX iIHTEPECIB /Iep-
JKaBU; METIHI3AIA HAI[IOHAJTLHOI €EKOHOMIKY 1 yCyHEeHHSA
TepelyMOB CTBOPEHHS CXeM ITPOTUIIPABHOI TiATBHOCTI
y cepi eKOHOMIKH; 3aXUCT 6i3HECY Bijl ITPOTUIPABHUX
TOCATAHbD; CIIPUAHHSA IHBECTUIIHHOI ITPHUBAOINBOCTI /1A
MI?KHAPOJHUX 1HBECTOPiB, Gi3HEC-TTAPTHEPIB.

o KOHTpOII0I0UMX OpPraHiB y cepi (piHaHCIB TAKOMK
HAJIEeKaTh:

1. lepsxaBHA ayquTOpChKa CiIy:k0a Ykpainu (peasti-
3ye MeprKaBHY IOJIITUKY y cepi meprkaBHOro iHaHCo-
BOT'0 KOHTPOJIIO, CIIPAMOBAHOTO HA OI[IHKY 3aKOHHOTO,
I[JTBOBOTO, e(DEKTUBHOTO 1 PEe3yILTATUBHOTO (hOPMY-
BaHHSA, PO3MO/ILY, BAKOPUCTAHHA Ta 30epesKeHHA JIep-
’KaBHUX (DIHAHCOBUX PECYPCiB, HEOOOPOTHUX Ta IHIIUX
aKTHUBIB, 4 TAKOK BUSABJICHHSA BIIXWJIEHD Bifl IIPUAHATHAX
HOPM Ta CTaHOAPTIB, JOCATHEHHI €KOHOMIT OI0[IyKeTHUIX
komrriB) [21].

2. HarmionaspHa KoMicid 3 IIIHHUX IIAallepiB Ta Ta
(hoHIOBOTO PUHKY (CIIPUAE POSBUTKY PUHKIB KAIIITAILY
Ta OPraHi30BaHUX TOBAPHUX PUHKIB, 3MIMCHIOE HATJIAT
3a yYaCHUKaMWU 1 JIAJIBHICTIO HA IUX PUHKAX, 3aXUIIAE
mpaBa Ta iHTepecu iHBecToPiB ToIo) [22].

3. Hep:xaBHa ciyxba (iHAHCOBOTO MOHITOPHUHTY
YErpaiuu (CTBOPEHO SK CITeriajbHuI oprad (GiHAHCOBOI
PO3BIIKI — MMPU3HAYEHUH 1A 3aII00iTaHHA Ta IPOTU/Il
Jnerasmisarnii (BITMUBAHHIO) JOXOIIB, OePKaHUX 3JIOUMH-
HUM IIJIAXOM, (DIHAHCYBAHHIO TE€POPU3MY, TEPOPUCTII-
HUX aKTiB, TEPOPUCTUYHNX OPraHisarliii Ta iHaHcyBaH-
HIO PO3MOBCIOMKEeHHA 30p01 MacoBoro 3uuiesHs) [23].

BucHOBKH i IepCHIeKTUBH MOTAIBIIAX TOCJIi-
IKeHb. TakuM UMHOM, B Pe3yJIbTaTi IIPOBEIeHOT0 aHa-
JTizy GyJ10 BUOKPEMJIEHO s Cy0 €KTiB, AKI 3a1100iramTh
(hiHaHCOBMM ITPABOMOPYIIIEHHAM B YKpaiHi, a TaKOXK

OXapaKTepPU30BAHO X OCHOBHI (DYHKITi1 TA TTOBHOBAYKEHHS
y IIbOMY HAIIPAMKY.

Cucrema cy06’ekTiB, 110 6€pyTh y4acTb ¥y O0pOTHOI
3 (piHAHCOBUMU ITPABOIIOPYIIIEHHAMM, BKITFOUAE CyO €KTH
npaMoi (6esrrocepeIHb0l) KOMIIETEHITI1, OII0CEPETKOBAHOL
KOMIIETEHITIT Ta Cy0 €KTH KOOPIUHAITI qill y MexaHiaMmi
B3aeMopii. BoHu MaroTh BiIIOBiqHI II0BHOBAMKEHHA (3a-
raJibHi, CIIeIliaJibHi), CIIPAMOBAaHI Ha 3amobiraHHsa Ta
MIPOTHU/IIIO0 (PiHAHCOBIM ITPABOIIOPYIIIEHHAM 3 METOI0 3a-
OesrmeueHHs 3aKOHHOCTI y cepi hiHaHCOBOI TisATBHOCTI.

o cy0’ekTiB 3arajibHOI KOMIIETEHITT y cepi mpoTu-
i1 iHAHCOBMM MPABOIIOPYIIEHHAM HajekaTs [I1pesu-
neut Yipainu, Kabimer MinicrpiB Yipainu, Bepxosua
Pana Ykpaiau, opranu MicIieBoro caMoBpAIyBaHHA Ta
MicITeBi ep:kaBHi amminicTparrii. Bogrouac cy6’exra-
MU CHeIliaJIbHOI KOMIIeTeHIi1 y cdepi mpoTumii dinaH-
COBUM ITpaBoIOpyIeHHAM € MinicTepcTBo (hiHAHCIB
YkpaiHu Ta BIAIIOBIIHI OpraHU B HOr0 KOMIIETEHIII,
AKI BiH COPAMOBYE Ta KOOpAUHYe, a came: ep:xaBHa
moJaTKoBa CJiy:k6a Ykpaiuu Ta ii TepuTopiaibHi 0p-
rauu, [lep:xaBHA MUTHA CJIy:K0a YKpaiHU U MUTHWIL,
Hep:xaBHa KasHauelichbKa ciy:kba Ykpainu, [lep:xaBHa
ayauTopchKa cirysk6a Ykpainu ta epikaBHa ciy:kba
(birancoBoro MoHiTOpUHTY YKpaiuu. Takox BayKIMBU-
MU € HAIIPAMH TISJIBHOCTI TAKUX CYy0 €KTIB CIIeIiaIbHOl
KOMIIETeHIIil y cdepi mpoTumii (piHaHCOBUM IPABOIIO-
pylIeHHAM B YKpaiHi, Ak PaxyHnkosa masara ta Bropo
€KOHOMIUHO1 6e3reKkn YKpaiHu.

IlepcekTUBO0 MOJAJIBIIUX JOCIIIKEHDb Y I[HO-
My HampsMi € po3po0Ka MPaKTUYHUX PEeKOMEHAIIii
II[0/T0 PO3BUTKY CUCTEMU OPTaHiB IPOTHUIIl (DiIHAHCOBUM
OPaBOTIOPYIIEHHAM 31 CIeriaJbHUMU KOMIIETEeHI[ifA-
Mu y cdepi mpoTuaii GiHAHCOBUM ITPABOIIOPYIIIEHHAM
B YKpaiHi.
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AHoTauif. BCTyn. Y c1atTi po32iaHyTO IPABOBO20 Pe2yIoBAHHA AgMIHICTPATUBHO-MPABOBO20 CTATYCY KyPCAHTIB [lepxas-
HOI IPUKOPGOHHOI CyOM YKpaiHn. HaBegeHo pe3y/ibTaTi aHai3y okpemux npobieMHMX npaBoBMX MUTAHb AgMIHICTPATUBHO-
MpaBoBO20 CTATYCY KypPCAHTIB [lepyKaBHOI MPUKOPGOHHOI C1y)x0m YKpainm.

Meta. MeToto gocigxeHHs € y3a2aibHeHHs Ta aHA/1i3 HOPMATUBHO-MPABOBMX GKTIB L0 BM3HAYAIOTb AgMIHICTPATMBHO-
MpaBoBuiA CTATYC KYPCAHTIB [lep)XaBHOI MPpUKOPGOHHOI CTyOum YkpaiHw. BussieHHs npaBosux npobeMHuX MUTaHb Ta MoLyK
LLAXIB IX YCYHEeHHS.

Marepiamm i meTogun. Matepianamu gocaigxenHs €: 1) HOpMATUBHO-NPABOBI GKTH, SIKi Pe2y/II0Tb BIGHOCUHM 3 MPUBOGY
MPOX0gXKeHHS! BIiliCbKOBOI C/1y>OM; 2) HOPMATMBHO-NPABOBI AKTU LLIO Pe2IAMeHTYIOTb BIGHOCHHM Y Cdepi OXOPOHM Ta 3axmcTy
gep)aBHO20 KOPGOHY; 3) HOPMATUBHO-NPABOBI AKTH L0 3abe3neyytoTb peani3avito mpas KypCaHTIB Ha OTPUMAHHS BULLOT OCBI-
T™; 4) pe3yabTaTti HayKoBMX gocaigxkeHb ABTOPIB y Cdepi 3abe3nedeHHs npas KypCaHTIB HA OXOPOHY 3§OPOB's.

JlocnigxeHHs1 Bya10 3gificCHeHO i3 BUKOPUCTAHHAM TAKUX MeTOGiB: OPManbHO-I02I4HMIA (/1S BUSIBAIEHHS 0CObMBOCTel
OKpeMux MpaBoBMX ABULL, IX MPABOBY MPUPOGy AgMIHICTPATMBHO-NPABOBO20 CTATYCY KypPCAHTIB [lepaBHOi NPpUKOPGOHHOI
C1yXOM YKpaiHu; cMCTeMHO-CTPYKTYPHUIA (G/1S1 BUSIBNIEHHSI CYTHICTb TAKO20 SIK AgMIHICTPATMBHO-MPABOBUI CTATYC KypCAHTIB
[lep>kaBHOI MPUKOPGOHHOI Cybn YKpaiHu; icToprKo-npaBoBuii (y npoueci po3KpuUTTS Cy4dCHO20 CTaHy 30KOHOQABCTBA);
3020/1bHO-HAYKOBUX METOQiB: §iaNeKTMYH020, CUCTEMHOR0, I02IYHO20, AHANI3Y, CUHTe3Y Ta iHLUI.

Pe3ynibTati. Y HayKOBIl CTATTi PO3KPUTO MPO2AIMHM Y MPABI pe2ylOBAHHSA AgMiHICTPATMBHO-NPABOBOR0 CTATYCY KYPCAHTIB
[lep)xaBHOI MpUKOPGOHHOI C1yxOn YKpaiHW. BCTAHOB/IEHO, 1O XapaKTepHUMM O3HAKAaMM SKi BUPI3HSAIOTb AgMIHICTPATUBHO-
MpaBoBuii CTATYC KypPCAHTIB Cepeq iHLWMX € NPABOBIGHOCHHY, L0 BUHWKAIOTb Y BignoBigHux cdepax: 1) BigHOCHHYM, peanisy-
I0TbCS1 Y MPOLIECi MPOXOGXKEHHS! BiliCbKOBOI CTy)K0M; 2) BIGHOCWH, L0 BUHMKAIOTb 3 MPUBOGY Peaniaavii MoBHOBAXeHb y cgepi
OXOPOHM Ta 30XUCTY gepyKaBHO20 KOPJOHY; 3) L0 peani3yloTbCs Y 383Ky i3 3go0yTTAM KypCaHTamm BULLOI OCBITH.

Y CTaTTi 3a3HayeHo, Lo nepeg gepkaBoto Ta CyCNibCTBOM MOCTAIOTb HOBI BUK/IMKM | 3ABJAHHS y 3B'3KY i3 BiliCbKOBOIO
azpecieto. 3a pesynbTatamu npaBoBo20 AHAMI3Y HOPMATUBHO-MPABOBUX AKTIB, WO pe2y/iolTb AgMIHICTPATUBHO-MPABOBMII
CTATYC KYPCAHTIB []epKaBHOI MPpUKOPGOHHOI CyxOu YKpdiHm, BCTAHOB/IEHO LLO CY4dCHI CyCniibHO-NOITMYHI yMOBM BUMARQAIOTb
BHeCeHHS 3MiH y 30KOHOGABCTBO, 30kpema Logo 3abe3reyeHHs peani3auii npas KypcaHTamMu Ha OXOPOHY 3JOPOB'S.

CTBOpEHHSs1 yMOB §J151 HA/IeXKHO20 PiBHS OXOPOHM 3JOPOB’S BiViCbKOBOCY)XOOBLIB MA€E 3a MeTy 3a0e3neynTy yCriluHe BUKO-
HAHHS HUMM TOCTAB/IEHMX 3aBgaHb. BOgHOYAC, BUCOKO20 PiBHS 3gOPOB’ HEMOXUIMBO JOCA2HYTH 0e3 ePeKTUBHO PyHKLIIOHYIO-
yoi' MpagoBoi cucTemu 3abe3neyeHHs OXOPOHU 3§OPOB’s

[TepcriekTnBu. Y HACTYMHMX HayKOBUX OCIGXKEeHHSIX MPONOHYETLCA 1. 30CepeguTy yBazy L0go NOLYKY LWAAXIB ygOCKOHA-
JIeHHi pe2y/IloBaHHs AgMiHICTpATUBHO-MPABO20 CTATYCY KYPCAHTIB [epxxaBHOI MpuKopgoHHOI cybm YKpaiHu.

KnrouoBi croBa: agmiHicTpaTMBHO-MPABOBMI CTATYC KYPCAHTIB, MPABOBE pe2y/Il0BAHHA AgMIHICTPATUBHO-MPABOBOR0 CTA-
TyCy KypCaHTiB, 3a6e3ne4eHHs peaniavii npaBa Ha BULLY OCBITY.

Summary. Introduction. The article deals with the legal regulation of the administrative and legal status of cadets of the
State Border Guard Service of Ukraine. The results of the analysis of certain problematic legal issues of the administrative and
legal status of cadets of the State Border Guard Service of Ukraine are presented.

Purpose. The purpose of the study is to summarize and analyze the legal acts which determine the administrative and legal
status of cadets of the State Border Guard Service of Ukraine. Identification of legal issues and search for ways to eliminate them.

Materials and methods. The research materials are: 1) legal acts regulating relations related to military service; 2) legal acts reg-
ulating relations in the field of protection and defense of the State border; 3) legal acts ensuring the realization of cadets’ rights to
higher education; 4) results of scientific research by domestic and foreign authors in the field of ensuring cadets’ rights to health care.

The research was carried out using the following methods: formal-logical (to identify the specific features of certain legal
phenomena, their legal nature of the administrative and legal status of cadets of the State Border Guard Service of Ukraine);
systemic-structural (to identify the essence of such a thing as the administrative and legal status of cadets of the State Border
Guard Service of Ukraine; historical and legal (in the process of disclosing the current state of legislation); general scientific
methods: dialectical, systemic, logical, analysis, synthesis, and others.

Results. The article reveals the gaps in the law regulating the administrative and legal status of cadets of the State Border
Guard Service of Ukraine. The author summarizes and determines that the characteristic features which distinguish the admin-
istrative and legal status of cadets from others are the legal relations arising in the relevant areas 1) relations realized in the
course of military service; 2) relations arising from the exercise of powers in the field of protection and defense of the State
border; 3) relations realized in connection with the cadets’ higher education.

The article notes that the State and society face new challenges and tasks in connection with military aggression. Based
on the results of the legal analysis of the legal acts regulating the administrative and legal status of cadets of the State Border
Guard Service of Ukraine, it is established that current socio-political conditions require amendments to legislation, in particu-
lar, to ensure the exercise of cadets’ rights to health care.

Discussion. In future research, it is proposed to focus on finding ways to improve the regulation of the administrative and
legal status of cadets of the State Border Guard Service of Ukraine.

Key words: administrative and legal status of cadets, legal regulation of administrative and legal status of cadets, ensuring
the right to higher education.
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HOCTaHOBRa npo6iaemu. B ymoBax il BoeHHO-
ro CTaHy 0COOJIMBOI yYBATU IIPUBEPTAE ITPABOBE
peryJIiroBaHHA aMiHICTPATUBHO-IIPABOBOTO CTATYCY
KypcaHTiB Jlep:KaBHOT IPUKOPIOHHOI CIIy:KOU YKpa-
inu. BilicbkoBa arpecia pociiicbkoi hegepariii ImpoTu
Yxpaiuu cTBOpMIIa YMOBH, AJIS HEPETIIALY IT0JI0KEHb
OCHOBHHX HOPMaTHBHO-IIPABOBUX aICTiB 10 BUSHAYAKTh
OpPaBOBUM CTATYC BilICbBKOBOCJIY:KOOBIIIB Ta, 30KpeMa
KyPCAHTIB 3aKJIQ/IiB BUIIO1 OCBITH i3 crierudiaauMu
yYMOBaMU HaBUaHHA.

Pesynpratu amasisy 4MHHOTO 3aKOHOIABCTBA IIPO
aIMiHICTPaTUBHO-TIPABOBUI cTaTyC KypcaHTiB [lep:kas-
HOI TIPUKOPIOHHOI CJIy:K0u YKpaiHU [aioTh HiJICTaBU
3pOOUTH BUCHOBOK IIPOTE, 1110 OKPEMI HOT0 II0JI0KeHHSA
He BiJINOBiIat0Th BUMoTaM uacy. Ha chorogHi y YmHHO-
My 3aKOHOABCTBI YKpaiHU Ta B Teopii MpaBOBOi HAYKU
He Ma€ OJJHO3HAYHOTO TTiXO0/y /10 BUSHAYEHHSA MOHATTSA
«aIMiHICTPaTUBHO-IIPABOBUH cTaTyc KypcaHTiB [lep-
JKaBHOI TIPUKOPAOHHOI CITy:k0u YEpaiHu». J{ocimimreHHA
aIMiHICTPATUBHO-IIPABOBOI'0 CTATyCy KYyPCAHTIB IPU-
BepTae 710 cebe yBary IoeqHaHHAM B OJTHOMY Cy0 €KTi:
3n00yBaya BUIIO1 OCBITU Ta BiMICHKOBOCIY:KOOBIIA mIpa-
BOOXOPOHHOTO OPTaHy CITeI[iajIbHOT0 ITPU3HAYEHHS.

ITuranua agMiHICTPATUBHO-ITPABOBOTO CTATYCY Kyp-
CaHTIB HEOJHOPA30BO IIPUBEPTAJIO yBAry HAYKOBIIiB.
Ax mpaBusIo Taki AOCITiMKEHHS € )parMeHTapHUMU,
Ta 30CEePeIKy0ThCA Ha OKPEMUX IMUTAHHAX MTPOXO[-
JKEeHHSA CJIy?KO0U, HaBUYaHHA a00 COIiaJIbHOTO 3aXWUCTY.
IIpore TenepinrHiii cTaH peryJiroBaHHA IIPABOBOTO CTa-
TYCy KyPCAHTIB € aKTyaJIbHUM Ta IIpuUBepTae no cebe
0cO0IUBY yBary.

ITinroroBka KypcaHTIiB y BHIHUX BiICBKOBUX Ha-
BUQJIBHUX 3aKJIA[axX MPOBOIUTHCA [JIA MOJAJIBIION
CIIy:0U y BIMOBITHUX BiliCbKOBUX (POPMYyBAHHAX HA
mocagax oilepchbKoro (CepKaHTCHKOrO 1 CTaAPIIHHCHKO-
T'0) CKJIa/Iy 3 METOI0 33/I0BOJIEHHS ITOTPe6 [EHTPAJIBHOTO
OpraHy BUKOHABYOI BJIAJIH, II[0 PeaIidye Iep:KaBHY I10-
JITUKY ¥ cepi 0XOPOHU NePKABHOT0 KOPIOHY.

AnMiHICTPAaTUBHO-IIPABOBUM CTATyC KypPCAHTIB 3a-
KJIAJTiB BUIIOI OCBITH 13 crreriuiuyHUMI yMOBAMU HAB-
YaHHA BU3HAYAE X MpaBa Ta 060B’A3KH, 110 XapakKTe-
PUBYETHCA PAIOM OCOOJIMBOCTENA.

Anajiz ocTaHHIX DOCTimKeHb i mMyGiKain.
JesKi acrieKTu IpaBoBOIo CTATYCY BiICHKOBOCIIY KO0OBIIiB
HEOTHOPAa30BO JOCIIKYBAJIMCh BITYUNBHAHUMU HAY-
roBigMU. Tak, sokpema: Ilammmaceku B. U., nocoinus
KOHCTUTYIITHO-ITPABOBUM CTATYC BiliCHKOBOCJIYKOOB-
miB B Ykpaiui [1]. [esAki acnekTu agMiHiCTPaTUBHO-
IPABOBOTO CTATYCY 0COOU JOCIIPKYBaIN TaKi HAYKOBIII,
ax: Kosass JI. B. [2], Hlemmryuenxko FO.C. [3], Kysbmen-
ko O.B. [4] Ta ixmmi.

¥ cBoix HaykoBux gopoOkax Yymax B.B. [5], Binoy-
coB 1O.B. [6], Kopx 1. ®. [7], Xoma B. O [8], IIlampaii B.
O [9] Topkasich PiSHOMAHITHUX CTOPIH ITPABOBOTO
CTaTyCy BilICBKOBOCJIY:KOOBI[SI TPUKOPIOHHUKA BUXO-
97 13 0COOIMBOCTE! PETyJIIOBAHHA ITPABOBITHOCUH
y BiiiceKoBiT cdepi. [laperko O. M. rmposesia KOMILIEK-
CHEe IOCJTIKeHHA aJMiHICTPATUBHO-IIPABOBOTO CTATY-

cy BiMiCBKOBOCJTY:K00BI[iB [lep:kaBHOI TPUKOPIOHHOT
cay:x6u Yrpaiau [10]. ¥Ymox M. B., ta Boiiko T. M.
[11] mocimiguam okpeMi MUTAHHA aaMiHICTPATHBHO-
OIpPaBOBOr0 PEryJIIOBAHHA NPOXOKEHHA CJIIYKOuU
(maBuanus) B 3akanax suinoi ocsitu MBC ta 3CY.;
ITynera M. B. [12] mocnimkyBaia TOHATTA Ta 0CO6JIU-
BOCT1 aJMiHICTPaTHUBHO-IIPABOBOI'0 CTATyCy KYypPCAaHTIB
Ta CJyXadiB 3aKJIAJIiB BUIIOI OCBITH 13 CrIerugiuHuMu
yMOBaMU HaBYAHHSA, AKi 3MIMCHIOIOTD IITOTOBKY T10-
Jinelicbknx. BoHoyac MUTaHHA TTPAaBOBOTO PETYJIIO-
BaHHA aMiHICTPATUBHO-IIPABOBOI0 CTATyCy KypPCAHTIB
HeprxaBHOT IPUKOPIOHHOT CIIy»K0U YKpaiHU SK HA TEO-
PEeTUYHOMY TaK i Ha MPAKTUYHOMY PiBHI 3aJIUIIAETHCA
0e3 HaJIEXKHOI yBary.

MeTor0 CTATTI € aHAII3 QII0U0ro 3aKOHOLABCTBA
YxpaiHu, 110 Peryae aMiHICTPATUBHO-TPABOBUIL CTa-
TyC KyPCAHTIB AKI ITPOXOIATh HABUAHHA B HABYAIBHIX
3aKJIaJax BUIOI OCBITH 13 CIIeU(iYHUMHU YMOBAMU
B Jlep:xaBHil MPUKOPIOHHIM CITy:K01 YKpaiHU 3 METOI0 BU-
SABJIEHHS 0COOJIMBOCTELT TAKOTO TIPABOBOTO PETYJIFOBAHHA.

Marepianu i MmeTogu. MaTepiamamMu qOCTIIKEHHA
¢: 1) HOpMaTUBHO-ITPABOBI aKTHU, AKI PETyJIII0Th Bif-
HOCHWHMU 3 TPUBO/IY ITPOXOPKEHHSA BiliCHKOBOI CIIY:KOU;
2) HOpMaTUBHO-TIPABOBI aKTH 1[0 PETJIAMEHTYIOTh BiHO-
cuHU y cepi OXOPOHU Ta BaXKCTY AEP:KABHOT0 KOPIOHY;
3) HOpMAaTUBHO-ITPABOBI aKTH 1110 3a0e3I1eUyTh pea-
JTi3aIlii0 IPaB KyPCaHTIB Ha OTPUMAHHA BUIIOI OCBITH,
4) pesysibTaTé HAYKOBUX [IOC/IKEHDb aBTOPIB ¥ cepi
3a6e3ITeueHHs TPaB KyPCaHTIB HA 0XOPOHY 3I0POB’A.

Hocirimpxenssa 0yJio 3ailficHeHO 13 BUKOPUCTAHHAM
TAKUX METOIB: (POPMAaIBLHO-JIOTIUHUI (IJ1A BUSABIICHHS
0CO0JTMBOCTEH OKpeMUX MPABOBUX ABUII, iX IIPABOBY
OPUPOAY aAMiHICTPATUBHO-IIPABOBOTO CTATYCy Kyp-
caHTiB [lep:kaBHOT MPUKOPAOHHOT CIy:KOu YKpaiHu;
CHCTEMHO-CTPYKTYPHUM (/I BUABJIEHHSA CyTHICTH Ta-
KOT'0 AK aIMiHICTPaTUBHO-IIPABOBUU CTATYC KyPCAHTIB
HeprxaBHOT IPUKOPIOHHOI CIIYK0U YKpaiHU; iCTOPUKO-
mpaBoBUii (y IPOIIECi PO3KPUTTSA CyUaCHOTO CTAHY 3aK0-
HOJIABCTBA); 3araJIbHO-HAYKOBUX METO/IIB: [T1aJIEeKTUUYHO-
ro, CUCTEMHOT0, JIOTIYHOT0, aHAJIi3y, CHHTE3y Ta iHIIi.

Bukian ocaoBHOro Mmarepiasny. BigmosimgHo o 1. 2
4. 2 3akony Yipaiuu «[Ipo Bumty ocsity» Big 01.07.2014
p. Ne 1556-VII, kypcauT — ocob6a, ika B yCTAHOBJIEHOMY
TMIOPAAKY 3apax0oBaHa JI0 BUIIOT0 BifICHKOBOT'0 HABUAJb-
HOTO 3aKJIAJTy, 3aKJIa/Iy BUIIOI OCBITH 13 crierudiuammu
yMOBaMU HaBUAHHSA, BIICBKOBOTO 1HCTUTYTY AK ITifT-
POBMiJly 3aKJIaly BUIIOI OCBITH 1 HABYAETHCA 3 METOIO
3100y TTA BUIIOI OCBITH 32 IEBHUM CTYIIEHEM, Ta AKIHA
IIPUCBOEHO BiliCbKOBE 3BAHHSA PAJOBOTO0, CEPIKAHTCHKOTO
1 CTApPIIMHCHKOTO CKJIaay abo creliajbHe 3BAHHA PA-
JIOBOT'0, MOJIOAIIIOT0 HAYAJIBHUIIBKOTO CKJIay ab0o Take
3BaHHA BOHA MaJia IIiJi 4ac BCTYIly HA HaBUAHHA.

CraTyc KypcaHTa MOKe HaJaBaTUCA OKPEMUM KaTe-
ropisiM 0ci6, AKi HABYAIOTHCA Y HEBIMCHKOBUX 3aKJIaIaxX
BUIIIOI OCBITH, y MOPAAKY, BcraHoBieHoMy KabineTom
Minictpie Yxpaiuu. Ocoba, AKa B yCTAHOBIEHOMY II0-
PAOKY 3apaxoBaHa [0 BUIIOTO BiliCKOBOT0 HABYAJIBHO-
r0 3aKJIady, 3aKJIaay BUIIOI OCBITH i3 crrerudiuHuMu
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yMOBaMU HaBUYaHHA 3 METOI 3I00yTTA BUIIOI OCBITH
1 Mae BilicbKoBe 3BaHHA 0(illepChKOT0 CKIJIaMy abo Bif-
MOBIJIHE CIIelliajibHe 3BaHHA CePeIHbOI0 Ui CTAPIIIOro
HAYaJIBHUIIBKOTO CKJIAIy, Ma€ CTaTyC cJIyXada BHUIIO-
r'o BifiCbKOBOT0 HABUYAJIBHOIO 3AKJIA/Y, 3aKJIay BUIIOl
ocBiTH i3 cerudiyHIMY yMoBaMu HaBuaHHA [13].

AnMiHICTPATUBHO-TIPABOBUM CTATyC KYPCAHTIB
Hep:xaBHO1 TpUKOPIOHHOL ciry:x0u Yrpaiuau (JAIICY)
I'PYHTYETHCA HA 3aTaJILHOTEOPETUYHUX AOCITIIKEHHAX
B raJjiysi aJiMiHiCTPaATUBHO-ITPABOBOT0 CTATYCY BiliCHKO-
BOCJTY?KOOBIIiB.

IToromxyemocs i3 mosutriero I{apernxo O. M. mpo Te,
1110, TI[0 aIMIHICTPATUBHO-ITPABOBUI CTATYC BiliCHKOBOC-
JIysK00BISI — 1Ie TaJIy3eBUI CTATyC HOCiA 3arajibHUX
mpas, ¢Bo0O[ Ta 000B’A3KIB, AKMI Ma€e MOKJIABICTL Ha-
OyTH KOMILIIEKC CIeI[iaJTbHIUX MOKINBOCTEN y crertuid-
Hill BIfICBKOBO-yIIPABJIIHCBKIM cepi, 1110 peryJroeTbes
HOpMaM¥ aMiHICTPATUBHOTO ITpaBa. BilickKkoBa ympas-
JIIHCBKA MIAJIbHICTh BUSHAYAETHCA AK BU JEePrKaBHOL
YIIPaBJTIHCHKOI TIAJIBHOCTI, AKA 3IIMCHIOETHCSA CHEIlialTh-
HO YIIOBHOBaXX€HMMU Ha Te NePiKaBHUMU OpraHaMu Ta
T0CaM0BHUMI 0cO0aMHU, CIIPAMOBAHA HA 3MIITHEHHS HAIlio0-
HaJIBHO1 0es3reku, 3a6e3reueHHs TOTOBHOCTI B OyIb-AKUI
MOMEHT 3aXVCTUTH YKPAIHCBKY JeP:KaBHICTh, TEPUTOPI-
aJIBHY IIUTICHICTD 1 HEOTOPKAHHICTh KOP/IOHIB AEPIKaBU
ITpaBoBigHOCHHMY, K CKIAIAITHCA Y cepi BifiCbKOBOI
YIIPaBJTIHCHKOI JiAUTLHOCTI, HA3WBAIOTh 260 BiliCBKOBUMM,
a0o BilicbKoBO-agMiHicTpaTuBauMu [10, c. 28].

AnMiHICTPATUBHO-TIPABOBUHN CTATyC BiMCBKO-
Bocury:x60B1iB JIICY — 1e ramyseBuii craryc Biii-
CbKOBOCJIY:KO60BI[A YKpaiHu, mo IepeadadeHUis
aIMiHICTPATUBHO-ITPABOBUMY HOPMAaMU CIIEI1aJIbHOTO
3aKOHOABCTBA y IPUKOPHOHHIH cdepi, 0co6TMBOCTI
SAKOTO 00YMOBJI€HI HASBHICTIO CIeITn(iUHMX PHUC ITPABO-
OXOPOHHOTO OPTaHy CIIeI[iaJIbHOT0 ITPU3HAYEHHS II0/I0
OXOPOHU Ta 3aXUCTY AePKaBHOTO KopaoHy. [{o ocobiu-
BOCTEH aIMiHiCTPATUBHO-IIPABOBOI'0 CTATYCY BiMCHKO-
Bocury:k00BI1iB JITICY BimHOCATD Te, 1110 BOHU Ha/TiIeH]
aIMiHiICTPATUBHO-TIPABOBUM CTATYCOM BiCHKOBOCJIIY2K-
GOBIIA ITi/T UaC TIPOXO/IPKEHHA 0COOIMBOTO BUJTY JIEP/KaB-
HO1 CJIy»K0U (BIMICHKOBOI CJIY3KOM) Yy ITPABOOXOPOHHOMY
oprasi crerfiajbHoro npusHadess [10, c. 29].

Beszanepeuno, anMiHicTpaTUBHO-IPABOBUN CTa-
TyC BifiCBKOBOCJIY:K00BIIiB JlepixaBHOT TPUKOPIOHHOT
cayk0u YKpaiHU perjiaMeHTYHThCA 0COOJIMBUMU
HOpMaTUBHUMU IIPAaBOBUMHU aKTaMU, 10 PEryJIIOI0TH
BimHOCHHU y cepi 0XOpoHM Ta 3axucTy Jlep:raBHOTro
kopaony Ykpaiuu. Tak sokpema, 3akon Yipaiuu «[1po
HepskaBHY IPUKOPAOHHY CJIy:KOy Ykpainu» [14] Bu-
3Hauae 3aBIaHHA, (PYHKII Ta cTpyKTypy HeprxaBHoi
MIPUKOPAOHHOI cJiy:k0u YKpainu. [lostoikeHHA mpo mpo-
XOMPKeHHA IPOMaJiTHAMMU YKpaiHU BiliCBKOBOI CJIy:KOU
B JleprxaBHil TPUKOPAOHHI ci1y:k01 Yipaiuu [15] pery-
JIFO€ BiJTHOCHHU II0/I0 TTOPAMKY ITPOXOKEHHS BilICBKOBOI
CJIY3KOU PIBHUMU KaTeropiAMMU BiliCHKOBOCJIY:KOOBIIIB
B JlepoxaBHil IPUKOPIOHHIMN city:x6i OKpeMi mostoKeH-
HA, SIKI CTOCYIOTHCA BifICHKOBOCJIY»KOO0BIIiB, 1110 6e3mnoce-
PenHbo 6epyTh yUacTh B OXOPOHI [IeP:KaBHOT0 KOPIOHY,

80

BU3HAYEHO B 3akoHl Ykpainu «IIpo mep:xaBHII KOPIOH
Yxpainn» (Hanpukjag, CTaTyc IPUKOPJAOHHUX IIpe-
CTaBHUKIB YKpaiHu Ta 1X 3acTyIHUKIB) [16].

Bigmosigao o 1 15 IostoseH s IIpo BUIII BiliCbKOBI
HaBYAJIbHI 3aKJIaU KYPCAHTH I1€ BiliCbKOBOCIIY?KOOBIT],
AKI HABYAKOTHCA Y HABUAJBHOMY 3aKJja/i, He MalTh
BIACBKOBMX O(DillePCHKUX 3BAHB TA BIIHOCATHCA [0 IIe-
PEMIHHOTO CKJIaJy BiIIOBIHOT'O BUIIOTO BiliCBKOBOTO
HaBUYaJIBLHOTO 3akiamy [17].

XapakTepHUMH 03HAKAMH 110 BUPISHAITDL aaMIiHi-
CTPaTUBHO-IIPABOBUM CTATyC KYPCAHTIB Cepel iHIIUX €
BI/ITTOBI/THI ITPABOBIHOCUHY 1[0 BUHUKAIOTH Y BiJIIOBI]I-
HUX chepax: 1) BITHOCHH peasti3yroThCs y IIPOIeCi Ipo-
XOIPKEeHHS BIMICBKOBOI CJTyK0M; 2) BITHOCUH, 1110 BUHUKA-
FOTb 3 TIPUBOJIY PeaTi3allii MOBHOBAYKEHD y chepi OXOPOHH
Ta 3aXUCTY AEPKaBHOTO KOPAOHY; 3) 1[0 PeaTi3yI0ThCA
y 8B’AI3KY 13 3100y TTAM KypCAHTAMU BUIIO1 OCBIiTH.

Posrisremo meraibHille IOPAIOK TA 0COOJIMBOCTI Ha-
Oyttsa crarycy kypcaura JIICY. Tak Bigmosigwo 1o 1w 40
ITomoseHHs PO MIPOXOKEHHA IPOMAaIAHAMU YKpaiHu
BIIICBKOBOI CIIy:k01 B [lep:raBHili IPUKOPIOHHIN CITyK01
YEpaiuu, «...3apaxyBaHHA Ha ITePIINI Kypc BUIIOTO Bili-
CHKOBOT'0 HABUAJILHOTO 3aKIATy JlepsKITpuKOpIOHCITY KoM
Ta YKJIJIEHHA KOHTPAKTY ITPO HABYAHHSA 3 0c00aMU BIKOM
Big 17 1o 18 pokiB, y TOMY YHCITi TUMU, AKUM 17 POKIB BU-
TOBHIOETHCA B PIK MOYATKY BIMICHKOBOI CITY»K0U, 3ITiHCHIO-
€ThCsA 32 HAABHOCTI B HUX ITIOBHOI ITABLJIHHOI T€30ATHOCTL
200 3rosu 6aTHKIB (YCUHOBITIOBAYIB YU TTIK/IyBAJILHUKIB)
Ha YKJIaJeHHA TaKUMU 0co6aMy KOHTpakTy [15].

3a 3araJibHUM DPABUJIOM aAMiHiCTpaTHUBHA Iie3aaT-
HicTh BUHUKae 3 18 pokiB. [{y1A BifiCbKOBOCIIY?KO0BITiB
HeprkaHol IPUKOPIOHHOL CIIyK0M 3 MOMEHTY BCTYILY
HAa BIfICHKOBY CIIy:k0y. AJjie pasoMm 3 THM JIJI1 OKPEMUX
KaTeropiii BiliCbKOBOCJIyK00BI[iB — KypcaHuTtiB Harrio-
HaJIBHOI akamemii Jlep:KaBHOI IIPUKOPIOHHOL CITY:KOU
BOHA BUHUKAE 1 paHillle — 3 MOMEHTY 3apaxyBaHHA JI0
HABYAJILHOTO 3aKJIAJTy, OCKIJIbKHU Ha MEPIIUi Kypc HaB-
YaHHA MOXKYThb OyTH 3apaxOBaHI HEIIOBHOJIITHI oco6u
BiKoM Bix 16 mo 17 poxis.

Hackase y BiATIOBIIHUX HOPMATUBHUX aKTax I103a
yBaromw 3aJIUIINJINCh TUTAHHA 00 00’ €My ITUBLJIHHO-
IIPaBOBOI Ai€3MaTHOCTI HATTPUKIIA] IIIO0 3aXUCTY IIpaBa
HA 0XOPOHY 3/I0POB’A.

Bigmosigso mo cr. 283 IIK Ykpaiuu mpaBo KOKHOI
(hizmuHO1 0cOOM HA OXOPOHY BIOPOB’S € OCOOUCTUM He-
MalfHOBMM IPaBOM, II10 3a0e3rieuye i1 MPpUPOIHE iCHY-
BauHA [18].

Ax zasuauae Peswik I". O, mpaBo HA 0XOPOHY 30POB’A
BKJTIOUAE: 1) MpaBo HA YCYHEHHs HeGe3IeKu, AKa 3arpo-
JKy€ JKUTTIO Ta 3[0POB’T0; 2) ITPABO HA MEIUYHY [I0TIOMO-
ry; 3) mpaBo Ha iH(OpPMAIIifo IIPO CTAH CBOTO 3I0POB’S;
4) ImpaBo Ha TAEMHMUIIIO ITPO CTAH 3A0POB’A; 5) IpaBo HA
JIOIIYCK JT0 Hel 1HIINX MEeJUYHUX MPaIliBHUKIB, YJIEHIB
ciM’i, OITiKyHa, MiKJIyBaJIbHUKA, HOTapiyca, aJBoKara
Ta CBAIEHHOCTYKUTeJIA [19].

ITizr 0x0pOHOF0 3MOPOR’sT B IOPUIUUHIN JTiTEPaTypi Po-
3yMIIOTb CHCTEMY 3aXOJIiB, CIPAMOBAHUX HA 30epesKeHHA,
3MIITHEHHS, PO3BUTOK T4, Y Pa3i MOPYIIEeHHS, BiJHOBJIEH-
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HA MAKCUMAJIbHO TOCSKHOTO PIiBHA (PISUUHOTO ¥ TICH-
XIYHOTO CTAHY JIFOJICBKOTO OPraHiaMy, AKUX 30008’ A3aH1
BoKMBATH OPTaHU IeP:KaBHOI BJIAU I OPraHU MiCIIEBOT0
CaMOBPSALYBAHHSA, MIAIIPUEMCTBA, YCTAHOBU U OpraHisa-
1111, a TAKOK JIFOAMHA 1 HaceJIeHHA B IHTepecax AK KOKHOI
(isramoOi 0c0O6H, TAK i Beboro cycrriaseTsa [20, c. 332].

IIpaBo Ha 0XOpOHY 3HOPOB’A BifCHKOBOCIIYKOOBITiB
KYPCAHTIB € YaCTUHOIO iX CIIEeI[iaJIbHOTO ITPABOBOTO CTa-
TyCy, 1110 BUSHAYAETHCA HUBKOI0 HOPMATHUBHO-ITPABOBUX
akriB: Koncruryia Yepainu [21], 3akouie Yrpainu:
«IIpo coriajibHULL 1 IPABOBUI 3aXUCT BiNICHKOBOCIY:K-
OOBIIiB Ta uiIeHiB ix cimei» [22]; «[Ipo 36poiiai Cuu
Yxpaiun» [23]; «[Ipo o6opony» [24]; «IIpo Pagy marrio-
HaJIBHOI Oe3rexu i o6opouu Ykpaiuuw» [25]; «[Ipo Biii-
CBKOBUIT 000B’A30K 1 BifiCbKOBY cJIy:k0y» [26] Ta iHIINX.

O00B’A30K IIp0 30epeKeHHA Ta 3MIIIHeHHA 300POB’A
BIICBKOBOCJTY3K00BI[i B-KyPCAHTIB MOKJIAIAETHCA HA KO-
MaHaupiB (HauaabHUKIB). BoHU 3a6e3rneuyoTs BUMO-
ru 0esneKky MpU IPOBeIeHHI HaBYaHb, 1HIINX 3aX0/IiB
00110BO1 MiATOTOBKMY, Mif] YaC €KCILIyaTallii 030pOeHHA
1 BIFICBKOBOI TEXHIKH, ITPOBEAEHHA POOIT Ta BUKOHAHHS
IHITUX 000B’'A3KIB BIFICHKOBOI CITY:KOM.

OxopoHa 3I0POB’s BiiCHKOBOCIIY:KOOBITIB 3a6e3rmedy-
€THCA CTBOPEHHAM CHPUATIUBUX CAHITAPHO-TITIEHIUHUX
YMOB IPOXO/yKEHHA BilICHKOBOI CIIy:KOU, TTOOYTY Ta CUC-

TEMOIO 3aXO0/IiB 3 00MesKeHHA il Hebe3euHnX (PaKkTopiB
BIfCBKOBOI CJIy’K0U 3 ypaxyBaHHAM Ii CLIEIU(IKY Ta KO-
JIOTIYHOI 00CTAHOBKHU SIKI 3MIHCHIOIOTHCSA KOMAaHIHUPaAMI
HAYaJILHUKAMU y B3a€EMOJTii 3 MiCIIEBUMU OpraHAMU BUKO-
HABYOI BJIAV T OPTaHAMU MiCIIEBOTO CAMOBPSIYBaHHA.

3a BifICyTHOCTI 3a MiCI[eM ITPOXO;KEHHS BifiCHKOBOI
CITy:K0u, HaBUaIbHUX (200 MepeBipoOYHMUX) 1 CIeriaib-
HUX 300piB ab0 3a MiclleM ITPOKUBAHHA BiliCBKOBOC-
JIy:K60BI[iB BifiCbKOBO-MEIUUYHUX 3aKJIaJ(IB OXOPOHU
300POB’A 41 BIAMOBIAHUX BifmiJieHb a60 CIIeriaibHoO-
0 MEIUUHOr0 00JIaJHAHHSA, a TAKOXK Yy HEBIIKIATHUX
BUIIQIKAaX MEIUUHA I0IIOMOTa HATAeThCS IePiKaBHU-
MU a60 KOMYHAJBbHUMU 3aKJIaJaMU OXOPOHU 3I0POB’S
3a paxyHok MinicTepcTBa 000poHU YKpaiHU, IHITUX
YTBOPEHUX BiJIIIOBI/THO /10 3aKOHIB YKpaTHU BifICBKOBUX
(opMmyBaHb Ta TPaBOOXOPOHHMX oprauie [26]. [Topsmok
3BEPHEHHA [0 1HIIUX JIIKYBAJbHUX 3aKJIA/IB JJOCUTh
YiTKO perjiaMeHTOBaHMI SaKkoHoM Ykpainu 1o CraryT
BHYTpPIIHbo1 ciry:k6u 3CY [27]. B meakux Bumagkax
TaKU MOPAIOK MOKe OyTH KOHKPETH30BaHUM HaKa3aM
KOMAaHIUPIB BiiCbKOBIUX YACTHH.

k1o s BecTH MOBY III0/I0 OXOPOHU 30POB’A HETo-
BHOJTITHIX (BiKOM [0 18 pokiB) — B YKpaiHi Jie KOMII-
JIEKCHUIT IHCTUTYT, AKUI BKIJTIOUAE B cebe He JIUIIE CTBO-
PEeHHA BiATIOBIAHUX MEAUUYHUX 3AKJIA/IIB Ta IMITOTOBKY

Tabnuys 1

IMopiBHANBHA TAGIUIA A0 MPOEKTy 3aKoHy YKpainu «IIpo BHecenHsa amiH mo crarrti 13
3akony Ykpaiuu npo [lep:xaBHy NPpHKOPOOHHY CIY:KOy YKpaiHm»

YuuHa pegaxuia

Pepmakmis i3 BpaxyBaHHAM 3MiH

Crarra 13. Oprauu 3a6esnedeHHs

Opranamu 3a6esneueHHs Jlep:KaBHOI NPUKOPIOHHOI
ciIy:x0u YEKpalHU € IiJIPHEMCTBA, YCTAHOBU, a TAKOXK
OiAPO3div TEXHIYHOro, MaTepiaJiIbHOTO0, MEIUYHOTO
Ta IHIIUX BUIIB 3a0e3reueHHs ii JiAIbHOCTI, AKI (yHK-
IIOHYIOTh SAK CAMOCTIMHO, TaK 1 B CKJIAi BIAIIOBIAHO
LeHTPAJIHLHOr0 OPraHy BUKOHABUOI BJIAIH, 10 peaisye
IepsKaBHY IOJITUKY y cepi OXOPOHU [Iep:KaBHOTO KOP-
IIOHY, ioro TepuTopiajbHuX opraHiB, MopcbKoi 0xopo-
HU, IHIINX OPTaHIiB 0XOPOHU AEPIKAaBHOI0 KOPIOHY, Ha-
BUAJIbHUX 3aKJIaMiB JlepikaBHOI IIPUKOPIOHHOI CITY:KOU
Yxpainu.

Crarta 13. Oprauu 3a6esnedyeHHs

Opranamu 3abesneueHHs [lep:KaBHOI ITPUKOPIOHHOI CIIY:KOU
YKpaiHu € mMiAIpreMCTBA, YCTAHOBU, & TAKOK MiAPO3IiIN TeXHIU-
HOT0, MaTepiajbHOIr0, MEIMYHOTO TA IHIINX BU/IiB 3a0e3IIeUeHHA
il gisuTbHOCTI, AKI (QYHKI[OHYIOTH SIK CAMOCTIHHO, TAK 1 B CKJIAAl
BIATIOBIAHO IIEHTPAJILHOTO OPraHy BUKOHABYOI BJIAH, [0 peaJTi-
3ye MeprKaBHY MOITUKY y cepi OXOpPOHU AeP:KaBHOIO KOPIOHY,
¥ioro TeputopianpHux opraHiB, MopchbKoi 0XOPOHH, 1HIINX Opra-
HIB OXOPOHU JI€PKABHOT0 KOP/IOHY, HaBYAILHUX 3akjaniB Iep-
JKaBHOI IIPUKOPIOHHOI CJIy:K0U YKpaiHu.

Hasuaseui 3axkmagn /lep:kaBHOI MPHUKOPIOHHOIL CIIYy:KOH
YxpaiHu 30ifiCHIOIOTH HiArOTOBKY KypcaHTIB (ciyxadis,
CTYAEHTIB), aI’IOHKTIB Ui MOJAJIBLIIOL CIYy:KO6Hu Ha moca-
max odinmepcbkoro (Cep:KaHTCHKOrO i CTapUIMHCHKOIO)
CKJIAZy 3 METOIO 3aJ0BOJIEHHSA MOTPe0 LEHTPAJILHOIO Op-
raHy BHKOHABYOlI BJIaJH, IO Peajlidye Aep:KaBHY IOJIiTH-
Ky y cepi 0XopoHHU Iep:KaBHOTO KOPAOHY

IlopiBHANBHA TabauLa 0o NpoekTy Ykady IIpesunenrta Yxpainu «IIpo BHecenHs amiH go Iloso:xeHnsa mpo
IOPANOK IMPOXOKEeHHA BifiCEKOBOI ciIy:k0H B /lep:xaBHil NIPUKOPIOHHIN ciry:k6i Ykpainm»

Yuuua pegaxuisa

Penmakuis iz BpaxyBaHHAM 3MiH

189. Oco0u, 3apaxoBaHi HA HABYAHHA 0 BUIIOIO Biii-
CHKOBOTO HABUAJIBHOTO 3akjany Jep:KIpuropmoH-
CITy»x0M, BKITIOUAKOTHLCA 0 CIIMCKY 0CO00BOTO CKJIAIy Ta
CTaBJIATLCA HA BCl BUIU 3a0€3[I€UeHHA Y HaBUAIILHOMY
3aKyIai 3 OHA IX IMPU3HAYEHHA HA I10CagU KypPCAHTIB,
cJIyXadiB, i IOHKTIB, JOKTOPAHTIB.

189. Oco6u, 3apaxoBaHi HA HABYAHHA 0 BUIIOTO BiMCHKOBOI'O
HABYAJIBHOTO 3aKIaay Jlep:KIpUKOPIOHCIIYKOU, BRITIOUAIOTHCA
IO CIIUCKY 0CO00BOTO CKJIAy Ta CTABJIATHCA Ha BCi BUAU 3abesrie-
YeHHA Y HABYAIILHOMY 3aKJIa/i 3 JHA IX TPU3HAUYEHHA HA IT0CATINA
KypPCaHTIiB, CIyXauiB, aj IOHKTIB, JOKTOPAHTIB.

KypcauraM siKi He JOCAIIH IIOBHOJIITTA rapaHTyeThCA Me-
OUYHE, coia/IbHe Ta iHIIe 3a0e3nedyeHHs 1o nepexbdade-
He 3aKOHOZABCTBOM YKpaiHH.

Jcepenio: po3pobsieHo aBTOpaMU
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MeIUYHUX KaApiB, a i MPOBeNeHHA Pi3HOI0 POy opra-
HiBaIifHIX, COIIAPHIX Ta TPOMITAKTUIHIX 3aX0/TiB.

Tomy 06’€eKTHUBHO iCHYIOTH qesKi 0COGIMBOCTI peasTti-
3a1lil HETIOBHOJTITHBOI0 0CO00I0 ITpaBa Ha OXOPOHY 3/10-
POB’s1, 1110 TIOJIATAE Y TOMY, 1[0 KOSKHOMY IPAaBY JUTUHU
KOPECTIOH/Iy€E BiIITOBITHMI 000B’A30K 11 6aTHKIB a60 0cif,
AKl X 3aMIHIOIOTh. S3aKOHOAABCTBO YKpPAIHU HAaIijIfae
0aTbHKiB IpaBamMu i 000B'ABKAMU CTOCOBHO JOTPUMAHHSA
IIpaBa IUTUHU HA 0XOPOHY 3I0POB’A.

Peasizarriss mpaBa Ha 0XOPOHY 3[M0POB’A MOXKe Oy TH
peasrizoBaHa IIIAXOM BHOOPY crIoco0y Uu BUAY il (muc-
TIO3UTUBHOCTI), a caMme: BUOOPY JIiKaps, MEJUUHOTO 3a-
KJIaJy, BUOOPY CII0CO0yY JIIKyBaHHA; HAJaHHA J03BOJIY
Ha MequuHe (orlepaTuBHE) BTPYUYAHHA, 03HANOMJIIEHHSA
3 iHopMaIri€ro Ipo CTAH 3I0POB’A TA iHIIIe.

OTixe, 3 METOIO YCYHEHHS BUABJIEHNX ITPOTAJIMH Ta
BPETYJIIOBAHHA BIMHOCUH y cepi MpOoXomKeHHA Biii-
CBbKOBOI CJIyKOUM Ta HaBUAHHA KypcaHTiB [lep:kaBHOL
MIPUKOPIOHHOI CIIY:K0U YKpaiHU IIPOIMOHYEMO BHECTHU
3MIHU 10 S3aKOHOIABCTBA YKPAIHU Yy chepi OXOPOHHU Ta
saxucty Hep:xasaoro kopgony (Tabmursa 1).

BucHOBKY i IepCHIEKTUBH MOJAIBIIHAX TOCJTi-
mxeHb. Omre aIMiHICTPATUBHO-IIPABOBUIA CTATYC Kyp-
caHTiB [leprxaBHOI TPUKOPIOHHOI CIIYKOU YKpaiHU — 1ie
TaJTy3eBUI CTATYC BifiCBKOBOC/IYKOOBIIIB, AKI 3apaxoBaHi
Ha HABYAHHS 10 BiliCbKOBOT0 HABYAJILHOTO 3AKIAMY [IJIA
3100y TTSA BiAIIOBITHOTO PiBHSA OCBITHU, JIJIA TTOAJIBIIIOTO
TIPOXO/RPKEHHA Ha M0caaax o(irepchroro (CepsKaHTCHKOT0
1 CTAPIIMHCHEKOTO0) CKJIAJTy 3 METOIO0 3a/I0BOJIEHHSA IT0TPed
IIEHTPAJILHOT0 OPTaHy BUKOHABYOI BJIAMH, 1[0 PeaTisye
IepsKaBHy TIOJIITUKY Y cepi 0XOPOHH AepP:KABHOTO KOPIOHY.

Takwuii cratyc peryaeTbcsa aaMiHICTPATUBHO-
IIPABOBUMY HOPMAaMMU CIIEI[iajIbHOT0 3aKOHOAABCTBA
y IIPUKOPIOHHI cdepi, 0COBIMBOCTI AKOTO 00yMOBJIEH]
HaAABHICTIO CITEITU(IYHUX PUC ITPABOOXOPOHHOI0 OPTAHY
CITeIiaTbHOTO TTPU3HAYEHHS {00 OXOPOHU Ta 3aXKCTY
[IeP’KaBHOTO KOP/IOHY.

IIpaBo Ha oxopoHny 3mopoB’sa Kypcauti AIICY e
OPUPOSHUM HEBIUY:KyBaHUM 0COOHMCTUM HeMAaiHO-
BHUM IIPaBOM, SIKe BUSHAETHCS TA OXOPOHAETHCA AKTAMU
MIKHAPOIHOTO ITpaBa Ta HAIIOHAJBHUM 3aKOHO/IaB-
ctBoM. BogHouac, ipaBo HA 0XOPOHY 3[I0POB’A KypcaH-
TiB 3aKJIA[IIB BUIIOI OCBITH i3 Crreru(iyHuMMy yMOBAMU
HaBUYaHHA MOKe MaTU YCKJIQJHEHHA ITif] Yac peajisa-
nii. HermoBHOJTITHI 0c00M, AKI BCTYIMJIN Ha BiMICHKOBY
CJIy:k0y 10 BUIIIOTO BifiCBKOBOI'O HABYAJIFHOI'O 3aKJIA/TY
HAOyBaOTh CTATyCy KypCcaHTa i Ha HUX MOIIUPIOETHCA
BiliCBKOBE 3aKOHOIABCTBO, 30KpeMa I0/I0 3a0e31eUeHHA
OXOPOHU 3I0POB’S BilICBKOBOCIIYKO00BI[iB. OmHOYACHO
BIMICHKOBOC/TYKOOBITi-KypPCaHTU BCE IIe € HETTOBHOJIIT-
Hi 0coOu (30KpeMa Ha MOJIOAIIUX Kypcax HaBUYaAHHA)
TOMY He MOXKYTh OyTHU I1030aBJIeHI IpaBa Ha OXOPOHY
3I0POB’ST HEIIOBHOJIITHIX (HAIIPUKJIAM, OTPUMAHHS JIi-
KapChKOI KOHCYJIBTAIIi1 BY3bKOCITEI[1aJTi30BAHNX JIIKAPIB
y IATAYNX MeIUYHUX 3aKIanax). Bim 3mopos’s Bilickko-
BOCJTY3KO0O0BIIiB, TIOJTII[EMCHKUX Ta CJIY:KOO0BIIIB IIPABO0OXO0-
POHHUX OpPTaHiB 3aJIEJKUTH YCITIIITHE BUKOHAHHA HUMU
TOCTABJIEHUX 3aBIaHb.

Curip moroguTHck 13 mpormosuriiero Ymon M. B. Ta Boii-
ko T.M. momo pospodkuru IlomoikeHHA IIPo HATAHHSA
MeIUYHUX TTOCIYT KypCaHTaM AKI HABUAIOThCSA Y 3aKJia-
Iax BUIIOI BifickKoBO1 ocBiTu [11].

Boarouac, BUCOKOro piBHA 300POB’SA HEMOMKJINBO
IOCATHYTH 6e3 epeKTUBHO (PYyHKITIOHYI0UO0l ITPaBOBOL
crucTeMu 3a6e3leUeHHsa 0XOPOHU 3M0POB’A Ha BCix il
eramnax: NpoQiJIaKTUKNA 3aXBOPIOBAaHbD, JIKyYBAHHA Ta
peabimirTarrii. Ilikryrounce po ocobrcTe 3MOPOB’s Ta
IOIIOMAararuu Horo 30epertTu iHIITNM, MU BHOCHMO CBiii
MIOIEHHUI BKJIAJ] Y MAliOyTHIO IEpeMOry.

BpaxoByrouu BuIille BUK/IaeHe, BBAKAEMO TaHe
OUTAHHA TOTPeOye MOCTIIKeHHA Ha TEOPETUUHOMY
PiBHI 3 METOI0 MOAAJIBIIIOTO YIOCKOHAJIEHHSA ITPaBOBO-
T'0 PeryJIroBaHHA aIMiHICTPATUBHO-IIPABOBOTO CTATYCY
kypcauTis JAIICY.
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NMOHATTS PEJITIAHOI OPTAHI3ALIT
TA OCOBJINBOCTI 1i MPABOBOIO CTATYCY

THE CONCEPT OF A RELIGIOUS ORGANIZATION
AND PECULIARITIES OF ITS LEGAL STATUS

AHoTauis. Bctyn. OcobmBe Micle LepkBi B gepaBHOMY XXUTTi T4 CyCNiibHi KTUBHOCTI MiCLieBUX 2pomMag 0OyMOB/IIOE
HEeoOXigHICTb Ta BAXIMBICTb BPAXYBAHHS BCIX PAKTOPIB, SIKi BAMBAIOTL HA MPABOBWI CTATYC peslicifiHiX OpeaHi3aii B yMoBax
BOEHHO20 CTAHY. OCKi/Ibky HaLLIA gepxaBd € 6a2aTOKOHPeCIF HOLO, Lie MA€e BpaxoByBATUCS y MPOLIECAX MOLLYKY OMTUMA/IbHUX 3a-
cobiB 3abe3rneyeHHs HALiOHAbHOI be3nekn B cepi penizifiHyx BigHOCHH. BKasaHi pakTopu 06yMOBAIOIOTb BAXIMBICTb BU3HA-
YeHHs MPAaBOBO20 CTATYCY penieifiHnX OpaaHi3aviii BignoBigHO go yMOB Cb020GeHHS | 00YMOB/IIOE KTYANbHICTb TeMU Lji€i CTATTi.

MeTa. MeTolo cTaTTi € hopMyIOBAHHS MOHSTTS pesicifiHoi opaaHi3avlii, MOHSTTS NPABOBO20 CTATYCY peniziiiHoi opeaHizauii
Td 11020 peani3auii B yMoBax npaBoBO20 PeKUMY BOEHHO0 CTAHY.

Marepiann i meTogn. Matepianamu gocnigxeHHs €: 1) GOKTpUHAbHI pob0TH y 2a/1y3i KOHCTUTYLHO20, AgMIHICTPATUBHO-
20, UMBI/IBHO20 TA iHLVX 2a/1y3eli MPaBd, B SIKMX BU3HA4YeHO 6A30Bi 3acagu QyHKLIOHYBAHHS peniiliHux opeaHizauiii; 2) KoH-
CTUTYLIS1 TA 3AKOHM YKpaiuu, Nig3aKoHHI MPAaBOBI AKTH, IKUMU Pe2IAMEHTYETbCA Gisi/IbHICTb pesi2ifiHnx op2aHi3auin.

Y npoveci gocnigxeHHs BUKOPUCTAHO 2epMEeHeBTUYHMI i HOPMANbHO-§OMATYHUI METOGH §/1si BU3HAYEHHS! 03HAK pe-
Ji2iVHMX Op2aHi3auil Ta iX MpaBoBO20 CTATYCY, COLIOA02iYHMI METOg Ta MeTog JOKYMEeHTA/IbHO20 AHAAI3Y G/isl 35CYBAHHSA
OCHOBHMX TeHGeHLi¥ i PYHKLIIOHYBAHHS pesicifiHx 0p2aHi3auiyi B yMOBAx BOEHHO20 CTAHY.

Pe3ynbTati. BUsHa4eHo NOHATTS penicifiHoi 0p2aHi3auii Sk BigokpemaeHo20 CoLiaabHO20 IHCTUTYTY, 6a30BaHO20 Ha igei
PO TPAHCLeHGEHTHMI 3B'A30K loguHm i TBopLs (602a, gemiypaa, Heni3HaBaHoI BULLOI ICTOTH), CyTHICTb KO BU3HA4YaE 0cobM-
BOCTi peftieiiHnx puTyanis Ta npaBui MoBegiHK1 Y1eHiB peni2iviHux 2pomMag, a TAKOX IX BIgnoBigaibHICTb 3a HEJOgepXKaHHS
BCTAHOB/IEHNX PeNiiifiH1M BYeHHSIM 0OMexeHb Ta 3a60poH. 39coBaHO 0COBIMBOCTI CaHKLIT 30 MOPYLLEeHHs peni2iiiHux HOpM Ta
BigroBiganbHOCTI YeHIB peni2ifiHnx 2pomag.

[ToHATTS NPABOBO20 CTATYCY pesi2ifiHnX Op2aHi3auiii chopMynbOBaHO K CyKynHICTb npas, 000B’A3kiB, cB060g, 3a60pOH
Ta 06MexeHb, SKUMW KOPUCTYIOTbCS penieiviHi OpaaHi3auii y BIGHOCMHAX 3 gepyKaBHUMM OP2aHAMM TA OP2AHAMM MICLIEBO20
camoBpAgyBaHHs, Cunamu be3nekyn Ta 060POHM, 2POMAGCLKMMM 0p2aHi3avisivMu, cyb'ekTamm NignpUEMHMLIbKOI gisiIbHOCTI Ta
OKpemuUMu 2POMAgAHAMU, d TAKOX I0PUGUYHOI BIgNOBIGabHOCTI 30 MOPYLIEHHS BUMO2 3KOHOGABCTBA YKPAIHMN.

[MepcriekTnBy. B noganbLumx HAyKOBUX GOCTIGIKEHHSIX MPONOHYETbCA MPUCBATUTH yBa2y NPpobi1emMam YGoCKOHAIeHHS pa-
BOBOR20 CTATYCY pesi2ifiHnx op2aHi3aui.

KnmoyoBi cioBa: peniziiiHi opaaizauii, penieiiiti 2pomagu, Liepksa, penizisi, aabTepHATMBHA (HesivicbkoBa) cnyxba, cBobo-
ga cogicTi, cBob60ga BipoCMOBIGAHHSI.

Summary. Introduction. The special place of the church in public life and social activities of local communities necessitates

and makes it important to take into account all the factors affecting the legal status of religious organizations under martial
law. Since our country is a multi-confessional state, this should be taken into account in the process of finding optimal means of
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ensuring national security in the field of religious relations. These factors determine the importance of determining the legal sta-
tus of religious organizations in accordance with the current conditions and determine the relevance of the topic of this article.

Purpose. The purpose of the article is to formulate the concept of a religious organization, the concept of the legal status of
a religious organization and its implementation under the legal regime of martial law.

Materials and methods. The research materials are: 1) doctrinal works in the field of constitutional, administrative, civil and
other branches of law, which define the basic principles of functioning of religious organizations; 2) the Constitution and laws
of Ukraine, by-laws regulating the activities of religious organizations.

The study used hermeneutical and formal dogmatic methods to determine the characteristics of religious organizations and
their legal status, as well as sociological and documentary analysis methods to identify the main trends in the functioning of
religious organizations under martial law.

Results. The author defines the concept of a religious organization as a separate social institution based on the idea of
a transcendent relationship between a person and a creator (god, demiurge, unknowable supreme being), the essence of which
determines the peculiarities of religious rituals and rules of conduct of members of religious communities, as well as their re-
sponsibility for non-compliance with the restrictions and prohibitions established by religious doctrine. The author elucidates
the peculiarities of sanctions for violation of religious norms and liability of members of religious communities.

The concept of the legal status of religious organizations is formulated as a set of rights, obligations, freedoms, prohibitions
and restrictions enjoyed by religious organizations in their relations with state and local self-government bodies, the Security
and Defense Forces, public organizations, business entities and individuals, as well as legal liability for violation of the require-

ments of Ukrainian legislation.

Discussion. The purpose of the article is to formulate the concept of a religious organization, the concept of the legal status
of a religious organization and its implementation under the legal regime of martial law.
Key words: religious organizations, religious communities, church, religion, alternative (non-military) service, freedom of

conscience, freedom of religion.

HOCTaHOBRa npo6JieMH B 3araJIsHOMY BHIVISATI
Ta ii 3B’A30K i3 Ba:KJINBHUMHU HAYKOBHUMH UYH
OPaKTUYHHUMH 3aBHaHHAMHU. [1i1 uac mpaBoBoro
PEeKUMY BOEHHOTO CTaHy B YKpaiHi ITOCUTIOETHCSA BILIUB
YHCJIEHHUX PUSUKIB y cepi HAI[iOHAJIBLHOI 1 BOEHHOT
6esmeku. [leprxaBa-arpecop HaMaraeTbCsa PisHOMAHIT-
HUMU CII0CO0aMU PO3ALIUTH YEPATHCBKE CYCILIBCTBO,
SHUBWUTH JOBIPY JI0 OPTaHiB JIep:KaBHOI B Ta Miclie-
BOT'O CAMOBPSA/IYBaHHSA, MIOIITUPUTH JIETPECUBHI, TAHIUHI
a00 arpecuBHi HACTPOI cepeq HACEJIeHHS.

Besnuky posib B KoHCOJTiIAIT YKPATHCHKOTO CYCITLTh-
CcTBa BigirparoTh peJiriiini opranisarii. Bigsmricts
3 HUX BUCTYIIa€ HOCIAMU 3aTaJIbHOJIIOICBKUX I[IHHOC-
Tel Ta CIPUANTD MIATPUMII 3yCUJIb JePIKABU Ta CY-
CITLITBCTBA 114 e(DeKTUBHOI Bijiciui pocCiiichbKi 30poiiHiii
arpecii. Pazom 3 TuM He BCi IPEICTABHUKU PETiTIHHUX
OpraHis3aiii mogiIA0Th MO3UIII0 {040 HEOOXITHOCTI
3aXUINATU CYBEPEHITET Ta He3aJIeKHICTh YKpaiHu.
Oco6iinBe Miciie [ePKBU B I€PKABHOMY KHUTTI Ta
CYCITIJTBHI aKTUBHOCTI MiCIIeBUX I'pPOMaJ] 00yMOBJIIOE
HeOoOXIJHICTb Ta BAKJIWBICTh BPAXyBaHHA BCiX (paKTo-
PiB, AKi BILIMBAIOTH HA ITPABOBUI CTATYC PEJTITIHHUX
opraHisaIfiii B yMoBax BOEHHOT0 cTaHy. [0 BasKInBUX
YMHHUKIB, AKI MAIOTh OpaTHUCA JI0 yBaru miji yac 3Mi-
HU TPABOBOTO TIOJIO}KEHHA PEJTITIMHUX opTraHisarlii,
HAJIeKATh y eIy Yepry MiKHAPOAHI 30008’ A3aHHA
Yxpaiuu, ki BUBHAYAIOTH 0COOIMBUI 3aXUCT IIPEACTAB-
HUKIB [EPKBHU B il BIJHOCHHAX 3 Iep:xaBor. Kpim Toro,
OCKIJIBKM HAIlla AepskaBa € 6araTokoHgeciiiHow, 1e
Mae BpaxoByBaATUCA Y IIPOIIeCcax IMOIIYKY OIITUMATBHUX
3aco6iB 3abe3meueHHs HAI[IOHAJIBHOI Oe3meKu B cepi
pedtirifinux BigHocuH. BrasaHi akTopu 06yMOBITIOIOTH
BaKJIMBICTh BUSHAUEHHA IIPABOBOI0 CTATYCY PEJIiriii-
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HUX OpraHis3alliil BiAIIOBITHO 10 YMOB ChOTO/I€HHS I
aKTyaJIbHICTb TEMH ITi€l CTATTI.

AnaJtia ocTaHHIX DOCIIIKEeHb i myOGJIiKaiii,
B AKHX 3aII0YATKOBAHO PO3B’SI3aHHA JAHOI IIPOo-
6stemu. [IpobGiiemu, 1MOB’sI3aHi 3 BUBHAYEHHAM IIPABOBO-
T'0 CTaTyCy PeJIriiiHUX OPTraHi3alliil, po3TJIAAAIN Y CBOIX
IOCTITKeHHAX (PaxXiBIll y TayLysi KOHCTUTYIIHHOTO, aj-
MIiHiCTPATUBHOTO, IIUBLJIHHOTO TA 1HIITNX TraJTy3eii IIpasa.
. dmiTpieB chopMysIIOBAB ITPABOBH CTATYC PEJTITIHHIX
opraHizaIfiif AK CyKyIHICTb iX IIpaB Ta 000B’sA3KiB, iX
CTAHOBWUIIE B CYCITiJIBCTBI, 3aKpiIIeHe B HOPMax IIPaga,
1 BUOKpEeMUB HACTYIIHI eJIeMEeHTU 03HAUEHOI'0 CTaTy-
Cy: MeTa, 3aKpiIlJIeHa B 3aKOHI Ta CTaTyTi (II0JI0KEeHH1)
peJIiriiiHol opraHisaiiii; BCTAHOBJIEHHSA 1 3MIHIOBAHHSA
OpraHiz3aliiiHuX CTPYKTYP, 3BITHICTD 1 MTIKOHTPOJIBHICTh
Jep:KaBHUM OpraHaM; CTPYKTYPHO-OPraHi3aIiiHui
0JIOK, 1110 BKJTIOUAE IOPSANOK CTBOPEHHS, MISJTBHOCTI, IIPH-
MUHEHHA IiAJILHOCTI PeJIrifiHuX opraxisariii [1, c. 284].
O. KymurHaipeHko BUSHAYMIIA, 10 T10 BiTHOIIIEHHIO 0 Pe-
JTITi1 Ta IePKBU Jiep:KaBa MPOBOAUTH CBOIO ITOJTITUKY, AKA
I'PYHTYEThCA HA PAMl BAXKJIMBUX ITPUHITAIIIB: BiJOKpEeM-
JIEHHS IIePKBU BiJl Iep:KaBI; BITOKPEMJIIEHHSA IITKOJIN Bif
IIePKBU; PiBHOI'0 CTABJICHHS IEPKABU A0 PEIIriHuIX
opramisairiii; B3aeMHOI JiAJIBHOCTI — 3HAXOOUTh CBIi
BUAB Uepe3 MOPO3yMiHHA MK OpraHaMu Jep:KaBHOI Bjia-
¥ 1 KoH(eciiiuumu popMmyBanuamu [2, c. 48-49]. Ha
nymiy A.Jliteinosa i T.JIiTBiHOBOI, 3HaUHA yBara Mik-
HaPOIHUX, 30KPEMA €BPOIIENCHKUX, EKCIIEPTIB Y rajrysi
paB JIFOUHU, & TAKOXK JeMOKPATUYHOT I'POMAaCHKOCT1
JI0 ITi€l TIPOIleypH, B MOCTKOMYHICTUYHIN YKpaiHi 3y-
MOBJIEHA TUM, III0 JOCUTh TPUBAJINIL YacC 31 CTBOPEHHAM
PeJIITiHUX TpoMa] TIOB A3YBaJIUCA PEAJTBHI MOYKITMBOCTI
KOHTPOJII0, MAHIITYJIIOBAHHA PEJIITIHHUMU OpraHis3arli-



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 7 (77), 2024

// Administrative law and process; finance law;
information law //

SAMU, TYXOBEHCTBOM, iepapxamMu 3 00Ky JepskaBu Ta il
YUCJIEHHUX aIMiHICTpATUBHUX opraHiB. [lepeTBopeHHsA
aKTa peecTpariii Ha TPUHHATY B IIUBLII30BAHOMY CBITI
IPOIEAYPY KOHCTATAIII1 JEePKaBOI0 BiIIOBITHOCTI CTATY-
Ty PEJIiriiiHol rpOMaay YMHHOMY 3aKOHOIABCTRY, 110 He
CTABUTBb OCTAHHIO B 3aJI€JKHE BiJ] JIEPIKABU CTAHOBUIIIE,
a Mae eauHy, 0aykaHy JJIA camMol peJIiriiiHol opraHisa-
il MeTy — HaJIaTH il CTaTyCy mpaBO3qaTHOI OPUINY-
HOI 0co0U, — HeabuAKe 3aBOIOBAHHSA IEeMOKPATHUHOL
Yrpainau [3]. Brim, 6araro mosiosxkenn, chopMyIbOBAHUX
y IIPaBOBill HayIli y IIepios MUPHOrO Yacy, He MOXKYTh
aJIeKBaTHO Bi0OpaKaTy TEHEHII1 POSBUTKY CYyCHLITb-
HUX BiTHOCHH B YMOBax 30POMHOT0 KOH(QIIIKTY BHCOKOI
iHTeHCHUBHOCTI. BKazaHe o0ymoBITIOe HEOOXIHICTE (hop-
MYJTIOBAHHSA CYYaCHOT'0 PO3YMIiHHS IIPABOBOTO CTATyCy
peJIiriifHuX opraHisalliii Ta CiIyrye miaTBepIKeHHAM
JIOIIUTEHOCTI HOBUX HAYKOBUX PO3BIJIOK.

DopMyTIOBaHHA LiJIeH cTaTTi (IIOCTAHOBKA
saBmaHHsA). MeToro cTarTi € PopMyTIOBAHHA TTOHATTA
peJTirifiHoi opraHisailii, IOHATTA MPABOBOTO CTATYCY
peJtirifiHoi opraHisallii Ta Moro peaJrisaifii B yMoBax
IPABOBOTO PEKUMY BOEHHOTO CTAHY.

Bukiaag oCHOBHOro MaTepiay JOCIigKeHHA
3 IOBHHUM OOI'PYHTYBAHHSAM OTPHUMAaHHUX HAYKO-
BHUX pesyasratiB. [IpaBoBuii craryc y Teopii mpasa
POByMi€ThCA, 3 TUMU YU 1HIIIUMY BapialiaMu, AK mpa-
BOBUI 1HCTUTYT, 0 CKJIAJIAE€THCA 13 CYKYITHOCTI IIpaB,
000B’A3KiB, cB0OOM, 06MesxkeHb, BiAIIOBIIAILHOCTI, 10
BCTAHOBJIEHI 3aKOHAMMU 1 rapaHTOBaHI aBTOPUTETOM
nmepsxasu [4, c. 556]. Ckiajg eJleMeHTIB IIpaBOBOTO CTATY-
Cy Mae pisHi Bapiarlii y pisHUX JOC/IIJHUKIB, 0 1ioro 6a-
30BOI MOAEJIi 3BUYAHO BITHOCATH IIpaBa, 000B A3KHU Ta
BIAIIOBIAAJIBHICTE 38 HeBUKOHAHHA 03HAYECHUX 000B’A3-
kiB. BTim, eAki aBTOpY BKITIOYAIOTH JI0 CTPYKTYPU IIpa-
BOBOT'O CTATyCy TAKOXK METY, 3aBOAHHA, KOMIETEHITiI0
Ta (pyHKIIIT cy6'eKTa, rapaHTii Horo JiAIBLHOCTI, 8 TAKOMK
immn exemenTu. CBoI BigMiHHOCTI Mae IIPaBOBUIA cTa-
TyC OKpeMUX Cy0 €KTiB: (DI3UUHOI Ta IOPUIAUIHOL 0CO0H,
IeP:KaBHOI'0 UM MYyHIITUIIAJIBHOTO OPTraHy, iHCTUTYTY
TPOMAAAHCHKOT0 CYCHJTECTBA TOIIO.

Hocimipxyoun mpaBoBUii CTaTyC PeJIiriiitHUX opra-
Hizalii, HeoOXigHO eI 3a Bce 3'ACyBATH CYTHICTb
KaTeropii «peJrrifina opraHisamis». 3akoH YKpaiHu
«IIpo cBoGoOmy coBicTi Ta peJiriiiHi oprauisarii» He
MIiCTUTh BUBHAUEHHS NOHATTSA PEJIITiiHOI opraHisariii,
00MeKyIUNCh HaBeJIeHHAM iX Tiepesiiky. Bkaszane ciiy-
TyBaJIo IPUYMHOIO 3aTIOBHUTY TEPMiHOJIOTIUHY TIpoTa-
JIVHY TUIAXOM JOKTPUHAIBHUX TIIyMaueHb BKAa3aHOTO
repminy. Ciriff ckasaTu, 110 y IPABOBIHM HAYII CKIIAJIOCS
IEeKLIbKA IIX0/IB 10 BUOKPEMJIEHHSA 6a30BUX 03HAK
peJiiriiiHuX opraxisartiii. [leAki BUeHi KOHIIEHTPYIOTHCA
Ha HeMiIIPUEMHUIIBKOMY XapaKTepi JiAJIBHOCTI peJti-
rifiHUX opraHisalliii Ak iX BUsHAYAJIbHII o3HAaI. Tak,
B. Bopricosa hopMy.troe IOHATTS pesTiriiiHOI opraHisartii
(3a BUHATKOM peJTiriiHuX 00’ ¢qHAHb Ta OKPEMUX PeJTi-
THHUX TPOMAYT) K CAMOCTIHHUIH (DYHKITIOHAJIBHUH BUT
HEeNIAIPUEMHUIILKIX OPraHi3alliii — IpUAUYHNIX 0Ci0
[5, c. 52]. Bkazana 03HaKa € OCHOBOIIOJIOXKHOIO 1 Y BU-

suavenHi B. Ilimny06Hoi, AKa BBazKae, 110 peJiiriiiHa op-
raHisaifis — Iie BU HeIliAIPUEMHUIILKOI IOPUINIHOL
ocobu, sika Mae KOHKpeTHe (PyHKI[iOHAJbHE ITPU3Ha-
YeHHA — CyMiCHe 3aJI0BOJIEHHA PeJITiHHUX 1oTped
(ismuHUX 0Cib croBimyBaTH i IIomIMpoBaTH Bipy [6].
THmri BUeHi KOHIIEHTPYIOTHCA HA PUCAX PEJIiTiii-
HOI oprauisariii, AKi XapakTepusymTh ii AK rpoMas-
cbke o0’eqHaHHA (AK Bimomo, 3akoH Ykpainu «IIpo
rpoMasiChKi 00’ eIHAHHA» 3rajye PeJIiriiiHi opraHisa-
1111, 00OMEIKYI0UH CBOIO Jif0 HA 1X (PyHKI[IOHYBaHHS, 110
JI03BOJIAE 3POOUTU TIPUITYIIEHHA PO CHOPITHEHICTH
IeAKNX 03HAK I'POMAACHLKOro 00’ €IHAHHA Ta PeJIiriii-
HOI opranisaiiii, BTiM, Taka CIIOPiIHEHICTb He o3Havae
moBHY ToTokHicTh). Ha nymky FO. Kpusenko, pesi-
rifiHa opraHisaiis — Iie 00pOBLJIbHE, OPraHi3aIiiiHO
oopMIIeHE, TOCTIHHO Iifoue 06’ eHAHHSA BipyHOUUX,
1m0 6a3yeThCA HA €QHOCTI BipOCIIOBiIaHHA, KYJIBTOBII,
00PSAMOBIH MPAKTHUITl, CTBOPEHE HUMHU [JIS 3aI0BOJICHHS
CBOIX PEeJIrifHUX 1 HOB’A3aHUX 3 HUMU I10TPe0, iHTepe-
CiB Ta IIPOBedeHHA HEeOoOXITHOI O/ HBOTO BIIIIOBIIHOI
missepHOCTI [7, ¢. 226]. A. KoB6an Hamae posropHyTe
BU3HAYEHHA PeJIriiHol opraxisaliii A 06 ¢qHaHHA Bi-
PYOUUX TPOMAJISH, AKOMY BJIACTUBI, AK 1 1HIIUM T'PO-
MaACbKUM OpraHisaififaM, IIeBHI IPaBoBl 03HAK: 1) Id
opramisailid CTBOPIOETHCA [JIS 3a0BOJIEHHS IIOTPEO
1 peJsIiriiHUX iHTepeciB rpoMaAAaH; 2) 1ie J00POBiJIb-
He YTBOPEHHS 1 BUBHAUAETHCA JOOPOBIJIBHICTIO y4Ya-
CTi TPOMAJIAH y MOTO AIAJBHOCTI; 3) Ile cAaMOBPSAIHE
00’eTHAHHSA, B AKOMY HOT0 UJIeHU CTBOPIOIOTH OPraHu
YIIPABIIIHHA Ta HEOOXigHI /1A IX MiAIbHOCTI QOHIM;
4) ujieHu 00’ eHAHHA MAKTh OKPeMi IIpaBa i 0008 A3KH,
nepeabaveHi 3aKOHOOABCTBOM; 5) UJIeHH OpraHisarrii
JII0TH 3TiJTHO i3 CBOIMU cTaTyTaMu; 6) peJIiriiiHi op-
raisarrii Jif0Th BIZIIOBIIHO I0 CBOEI iepapXiuHol Ta
IHCTUTYIIMHOI CTPYKTYpPY; 7) BOHH MAlOTh HA MeTi 33710~
BOJIEHHA PEJITiHHUX ITOTPed CBOIX YJIEHIB 1 OJHOYACHO
3a/JOBOJIBHAITD PEJIiriiiHi moTpebi CBOiX OTHOBIPIIiB;
8) pemiriiiHa opraHisalid 3abeareuye TOPAI0K 1 mpa-
BUJIA IIOBEIHKY CBOIX WIEHIB BHYTPIIIHIMU 3aco0aMu
[8, c. 404]. 106poBUILHICTE, CAMOBPAMHICTD 1 JIOKAJIbHE
peryJIloBaHHA CBOEI MiAJBLHOCTI BUCTYHAKTL 0a30BU-
MU 03HAKAMH T'POMAJICHKUX 00 €IHAHB, OJTHAK KOKHA
3 HaBeJIEHUX 03HAK Y KOHTEKCTI IAJIBHOCTI PEJTiTiHHUX
opraHisariiii Mae cBoi ocobsuBocTi. Tak, HIKHSA BIKO-
Ba MeKa WIEHIB IUTAYUX TPOMACHKUX OpPraHisarrii
CKJIamae 6 PoKiB, IHIIMX I'POMAICHKUX 00 €THAHL —
14 poxis, 110 niepegbavae xoda 6 3arajibHe YSABJIEHHS
0COOMCTOCTI IIPO 3MICT IIE€BHOI I'POMAICHKOI AIAIBHOCTI
Ta MOXKJIMBICTH BUCJIOBUTH CBOIO HE3roay y pasi il He-
npuitHATHOCTI. HaToMicTh, 3aTyUeHHA 0 PeJTITIHHUX
00pAmiB He Iepenbavae HAABHOCTI HUKHBOI BIKOBOL
M€Kl 1 3IACHIOETHCA JIFOAbMHU, Biff AKUX JUTHUHA ITOBHI-
CTIO 3aJIEKUTH (hisuuHO, (piziosoriuno, MaTepiajabHO Ta
eMoIriiiHo — ii 6aTbkamu. To06TO pesIiriiiHa CBigoMiCThb
0CO6MCTOCTI 3a3BUUAll (POPMYEThCS He HA OCHOBI 11 BLITb-
HOro BUOOPY, a y IpoIieci cimeiinoro BuxoBanusa. Camo-
BPAIHICTH PEJTITIHUX OpraHisalliii, Ha BiIMiHy Bif rpo-
MaJICBKUX 00 €IHAaHb, He Iepeadadae CyTTEBOTO BILIUBY
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PeJiriiHuX TpoMaj] Ha MPU3HAYEHHA BUIIUX OPTaHIB
VIIPaBJIiHHA [IePKBAMU Ta 1HIIUMU PEJIITiHHUMU opTra-
HizalliaMu, mepeciuHnii mapadiasHuH 3BUYaiHO He Mae
IPaABOBUX Ta OPTraHI3AIMHIX MEXaHI3MIB [JIA 3MIHU
BUII[OT0 IIEPKOBHOr0 KePIBHUIITBA. KjIeMeHTH I1epKOB-
HOI IEMOKPATil y BUIVIA/I BKITFOUEHHA MUPSH JI0 CKIIATy
YUYaCHUKIB TOMICHUX CO00PIB Ta aHAJIOTIUHUX CTPYKTYP
3BUYAMHO ITIOEAHYIOTHCA 3 HE3HAYHO0 KUIBKICTIO ITapa-
(hiAH MOPIBHAHO 3 YACTKOIO IyXOBEHCTBA, III0 He MOXKe
He BILUTUBATHU Ha pe3yJIbTaTu rojiocyBaHb. JIokanbHe
PeryJIioBaHHA iAJBLHOCTI PETITIMHUX opraHisarlliil Ta-
KOK He HOCUTH a0COJTIOTHUM XapakTep — y OLIbIIIoCTI
MIPABOBITHOCWH, AKI BUHUKAIOTb Y MEKaX PeJTIriiHUX
TPOMAaJI, IIPOBIHY POJIb BiIIrpaOTh aKTU IUBIJIBHOTO,
KPUMIHAJIBHOI0, aAMIHICTPATUBHOTO, 1, IPOTATOM OC-
TAHHIX POKIB — BiliCBKOBOI'0 3aKOHOIABCTBA.

Cuti Tako:K 3BEPHYTH yBary HA BU3HAUEHHS PeJIi-
ritiHoi opranisairii, sanporronosaue C. MiceBuueM 3 1mo-
3UITIT KAHOHIYHOI0 IIpaBa: peJIirifiHa oprasisaiia — 1e
CITLJTBHOTA OTHOIYMIIIB, AKi CAMUM (PAKTOM HAJIEKHOCTI
10 TIEBHO1 PEJTITIHHO1 I'PYIIN TOTBEPIKYIOTH CBOIO 3TOIY
3 PAIOM JOrMaTUYHO-MOpaJbHUX moctysiatiB [9]. Ha-
BeJleHe BUBHAUEHHSA, HA HAIIy YMKY, HOCUTb CKOpiIiIe
1MeaJTiCTUYHO-CBITOIJIAAHNI, HI3K IIPABOBUI XapaKTep,
BTIM, [TaJTi aBTOP 3BEPTAETHCA JI0 TEPMIHOJIOTi1 TPABOBOT
HayKH 1 Oyaye Ha BKasaHiil Ae@iHilil CBOE PO3YMiHHA
IIOKTPUHU «COOO0PHOIPABHOCTI» 1 BILUTUBY 1IePKOBHOI I'PO-
MaJICBKOCTI Ha 3MiHY KaHOHIYHUX MPUIIUCIB 32 [I0TIO-
MOT0F0 ITPOIIEAYPHU PEeIlelnlii, 0 3HOBY-TAKU II0BEPTAE
Hac 40 03HAK JOOPOBLILHOCTI Ta JIOKAJILHOI'O IIPABOBOI0
PeryJIIOBaHHA PEJTITIMHUX TTPaBOBITHOCUH.

Ha namy nymMKy, BUSHAUEHHS MTOHATTA PeJTiriiiHol
opraHi3arlii Moxke 3iMICHIOBATUCA y MeyKaX PiBHUX ra-
Jy3eii mpaBa 3 ypaxyBaHHAM iX METOJI0JIOTii, 1HCTPY-
MEHTAJIBHOTO apCceHaJly Ta 3araJbHUX IJIA ITiel rairysi
IiJiefl TpaBoOBOr0 peryJIlBaHHA. AqMiHICTpaTUBHE
IPaBo € MyOJTIYHOI0 raJry33i0 IIpaBa (Xoua HasgBHICTH
B HbOMY MEXaHi3MiB 3aXUCTY Cy0 €KTUBHUX IIPUBATHUX
iHTepeciB 0COOJIMBO He 3ariepeuyeThbesa). bagywounch Ha
X0/ 10 PO3MEXKYBaHHA TPUBATHOTO Ta IIyOJIIUHOTO
B [TiAUTLHOCTI peJIriffHUX opraHisarriii, chopMyIL0BAHO-
my T.ITapcorcom [10], MorkHA BUOKPEMUTH AK KPUTEPiii
ITy0JIIYHOTO XapaKTepy OKPeMUX, 0B A3aHNX 3 (DYyHKITi-
OHYBAHHAM PEJITiHUX OpraHisalliii, BilTHOCUH, 3aXUCT
JlepPsKaBoIo0 IIpaBa Ha CBOOOMY BipOCIIOBITaHHSA.

Ha mifcrasi BkasaHoro Buiie MoKHA COPMYITIOBATH
HOHATTA PeJIriiiHol opraxisallii K BiIOKPEMJIEHOTO
COIIIaJIBHOTO IHCTUTYTY, 6a30BAHOTO Ha ifel mpo TpaHc-
[eHIeHTHUHN 3B’A30K JIIOIUHY 1 TBOPIA (6ora, memiypra,
HEeITI3HABAHO1 BUIIO] iCTOTU), CYTHICTh AKOI BU3HAYAE
0COOIMBOCTI PETITiHUX PUTYAJIIB Ta TPABUJI TTOBEIiH-
KU 4JIeHIB PeJIriiHUX IPoMajI, a TAKOXK IX BIAIIOBIIAIb-
HICTb 32 HEJIOAeP:KaHHA BCTAHOBJIEHUX PeJITiNHUM
BUEHHSAM 00MesKeHb Ta 3a60poH. CaHKITi1 3a IMOPYIITIeHHS
PeJIriiHUX HOPM MAalTh CBO1 0COOJIMBOCTI 1 MOYKYTh
HOCUTH AK MOPAJILHUM, TAK 1 CyTO CAKPAJBLHUN XapakK-
Tep (HAIpUKIa/, MOCTYJIaT PO HEMUHYYl CTPasKIaH-
HA QYT TiCJA CMEPTI Tijla /1A HOPYIIHUKIB PeJTiTiii-
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HUX npunucis). PasoMm 3 onmcaHom BUIIE JIOKAJIEHOO
BIMIOBIJAJIBHICTIO YJIEHIB PEJIITIMHUX CHUTILHOT 1CHYE
1 3BUYHA [JIA HOCIIB IPABOBUX CTATYCIB IOPUANUHA
BIIITOBIAA/IbHICTE Cy0 €KTa 3a IOPYIIIEHHA HOPM 3aKO-
HOJAaBCTBA MEBHOI AepskaBu. IIpu 11boMy 3aX0iu IOPU-
JIUYHOI Bi/INOBITAJIBHOCTI 3aCTOCOBYIOTHCS BUKITFOUHO 34
BU3HAUYEHI 3aK0HOJABCTBOM JEJIIKTH, TOAl AK CAHKII 3a
THOPYIIEHHA PEiriifHIX HOPM MOYKYTh 3aCTOCOBYBATHUCA
3a MiAHHA, B AKUX HNOETHYOTHCA CAKPAJIBLHI Ta 3aKO-
HomaBul 3a00poHu (HanpuKiIam, BOUBCTBO, KPAIiKKa,
Po36iii Ta iH. B 6araThox peJIiriiHuX BUEHHAX HAJIEIKATh
JI0 3aCy/IyKyBaHUX BUJIIB TOBEIIHKN).

Ha ocHoBi BUBHaue€HOTO BUIIE TTIOHATTA PEJITIHHIX
oprasisariiit MoskHa c(hopMyJTI0BaTH Me(iHIIiio iX mpa-
BOBOT0 CTATyCy. K CBiTUMTH aHAaJIi3 03HAK, 10 MiCTATh-
cA y HaBeJEHOMY BUIIE TIOHATTI PeTiTiiiHO1 OpraHisartii,
BaXKJIMBUM €JIEMEHTOM OCTAHHBOI € CAaKpaJIbHUN Xa-
paKTep [Kepes PesiriiHuX OPUITHUCIB, AKI 00yMOBJTIO-
[OTh TIOBEIIHKY napadisau Ta myxoBercTsa. Bossa Buroi
CYTHOCTI, BTLJIEHA TIEPEBAKHO y BUIVIAI KAHOHIUHUX
tekcriB (Biosia, Kopan, Begu, Tpumiraka, Tanax Tormo)
BU3HAYAE He JIUIIIe TPAaBUJIA TIOBETIHKY BipyIOUUX, a i,
HOYaCTH, MIPUHITUIIN TTO0YI0BU IIEPKOBHOI iepapxii Ta
yrapaBiiHHA. [IpaBo3HABIlI BUCIOBIIOITH AYMKY PO
iCHyBaHHSA AK OKpeMoi rajiy3i KaHOHIYHOTO ITpaBa, AKe
PO3YMIIOTh AK «I103UTUBHE TIpaBo LlepkBu, AKe oTpuMye
(hopmasibHE BUSHAHHA 3 IEBHUMU TIOCTYJIATAMHU, HOP-
MaMu TI0BEIHKU, AKUX HEOOXiTHO HEYXUJIbHO J0TPU-
MyBaTucA. ¥ IIO3UTUBICTCHKOMY PO3YMiHHI KaHOHIUHE
paBo — Iie CUCTeMA PEJTITiHHUX Ta PUINIHUX HOPM,
fAKa CKJIajacAd Ha OCHOBI KaHOHIB, AKUMU iIMEHYIOTb-
CA aKTU I[ePKOBHUX BJIAJI, 1[0 MAIOTh [JIS BipAH CUTY
3aKOHY; CYKYITHICTh IIPABOBUX HOPM, YCTAHOBJIEHUX
[ePKOBHUMH KaHOHaMU (IpaBUIaMu); e CYKyITHICTb
IPABOMOYHOCTEMH 1 000B’A3KIB OKPEMUX UJICHIB II€PKOB-
HOT'0 CYCHLIBCTBA Y BiTHONIEHHI OJUH JI0 OJHOTO i 10
IepxBu B misiomy» [11, c. 34].

BusuannA 3a akTamMu [IEPKOBHUX BJIAJT CUJIU 3aKOHY
BUMArae Bi/ITIOBi/Ii HA MUTAHHA IIPO KOHKYPEHIT0 CBIT-
chKUX (IeprkaBHUX) 1 IEPKOBHUX mpunuciB. B ymoBax
IPABOBOTO PEIKUMY BOEHHOTO CTaHy IIpobjieMa cyrepey-
HOCTEI MiK PeJiriiHUMHU 1 IePKaBHUMU ITPAaBOBUMU
HOpPMaMHU 3arocTpioeTbesa. Tak, OJIa HUSKH PeIiriiHuX
oprasisariii (aBeHTUCTU-Pe(POPMUCTH, ATTBEHTUCTH
CHOMOTO JHSA, €BAHTEJbCbKI XPUCTUAHU, €BAHTEJIBCHKL
XpUCTUAHU-0anTHCTH, TTOKyTHUEKY, CBigku €roBu, xa-
PU3MAaTUYHI XPUCTUAHCHKI 11epkBu, ToBapucreo Csi-
momocti Kpimau Ta in.) [12] yuacTs y 6oitoBux mifx,
3acTOCYyBaHHSA 30p0i, 4, 0TKe, 1 IIPOXO/PKEHHSA BifiCBKOBOL
CJIy:K0M ITi/T Yac BOEHHOTO CTaHY € OPYIIEeHHAM 00sKe-
CTBEHHOI BOJIi 1 IepKOBHUX mpunuciB. To6To cxBasbHA
MOBEiHKA TaKUX 0Ci6 3 TOUKM 30Py PeJIiriiiHoi opra-
Hizarlii 0THOYACHO KBaTI(PiKyeThCs Iep:KaBoi0 AK BUM-
HEHHA aqMIHICTPATUBHUX Ta KPUMiHAJIBHUX JI€TIKTIB.
Cxooka cUTyallid CIrocTepiraerbesa B cepi PyHKITIOHY-
BaHHA YKpaiucekoi [IpaBocnasuoi LlepkBu (B emuocTi
3 MoCKOBCBKMM TTaTpiapxaToM), mapadidHu Ta Iyxo-
BEHCTBO AKOI MATPUMYIOTh, MOPAJIFHO, OPTraHi3aIliiiHO
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Ta MaTepiabHO, iflel «pyChKOT0 Mipy», III0 1HO/I MiCTUTh
y co0i CKJIaIu I0PUANYHUX JIEJTIKTIB 3 TOUKU 30Py IIpaBa
Yxpaiuu. IIpu mipomy, cranom Ha TpaBeHb 2024 poky,
B IeAKUX 00JIacTAX YEKPAIHU IT0O3UTHBHA IUHAMIKA II[0/I0
nepexoy napadisa Ykpaiucekoi [Ipasociiasroi Lepksu
(B eqaocTi 3 MOCKOBCHKMM maTpiapxaToM) A0 1HIITUX
KoH(eciit He criocTepiraerbes: Tak, B JloHerbKii obac-
Ti HATIUyeThcA 683 pestiriiiHi rpoMaju, *KOIHA 3 AKUX
3 2022 poky He TOKWHYJIA IIEPKBY, B 3aKapIIaTChKiil
obsracti — 489 rpoman, 3 AKHUX MEePEHIIo 40 1HIITNX
koH(eciit Bcworo 3, Tomro [13], To6To mpobiemMa He Bu-
pilnyeTbesa eBomOIiHUM nUIAX0M. e cramo omHieo
3 IPUYHH IIATOTOBKYU Ta IogaHusa mo0 Bepxosuoi Pamu
VEKpaiHU 3aKOHOIIPOEKTIB, METOI0 AKUX € 3a00poHa [Ii-
SUTBHOCTI BKa3aHOI IIEPKBU B YKpaiHi (ocTaHHE, HA HAIILY
IYMKY, JIVIIIe CIIPUATHIMeE 30L/IbIIEHHIO TOBipY HaceJIeH-
HA 10 YKpaincekoi IIpaBociaBuoi IlepkBu B eqHOCTI
3 MoCKOBCBKMM IIAaTpiapXxaToM i, OQHOYACHO, IIOTIPIIIeH-
HI0 MUIKHAPOJHUX PEUTHUHTIB YKpaiHu, BTIM, Iie TeMa
IUist okpemoi crarTti). OTike, BUSHAHHSA 34 PeJITIHHIMA
IIpunrcaMu CUJIN 3aKOHY, BUSHAHHA ICaHOHi‘-IHOI‘O IIpa-
Ba PiBHOI[IHHOIO KOHCTUTYI[IHOMY, 8IMiHICTPATHBHOMY,
[VBLJILHOMY IIpaBY I'aJIy33i0 II0CJIA0JII0e IO3ULIII0 Iep-
JKaBH, CIIPUYMHIOE KOy ITy6JIiYHIM iHTEpecaMm, CTBO-
Proe pusUEKH y cepi HAIIOHAIBHOI Ta BOEHHO1 Oe3IeKHu.

Tomy, (OPMYJIIOIOUY TIOHATTS ITPABOBOTO CTATYCY
PeJIiriiiHuX opraHis3alfiii, CJIi/] IPUCKITLINBO PO3MEsK-
OBYBaTHU PEJIITiIiHI Ta ITPABOBI CKJIA/IOBI TAKOTO CTa-
Tycy. Mu He 3ariepeuyeMo BHECOK PEJTITIMHUX KYJIBTIB
y hopMyBaHHSA ITPABOBUX CHUCTEM Kpaid cBitTy. OmHak
BUXOOUTU Y HI/ITaHHi IIPO BU3HAHHA IIPaBOBOI'0 Xapak-
Tepy PeJITiiHUX MTPUIHUCIB CJTi 3 TIOJIOKEHB 4. 3 CT. 35
Koncruryiii Yepaiuu, aka BusHauae, o Llepksa i pe-
JITiHHI opraHisariii B YKpaiHi BiIoOKpeMJIeH] Bif Jeprka-
Bu [14]. Tomy HaABHICTE UM BIACYTHICTD BipH y YIEHIB
peiriiiHux rpomMas, BiIBiAyBaHHA YU HEBIBITyBaHHA
HUMWU PeJIrifiHuX 3aX0[iB He MalOTh, HA HAIILY JYMKY,
OyTU TpeaMeToOM ITPABOBOTO PETyJIIOBAHHA. 3 I[bOTO,
30KpeMa, CJIiye, II0 MiITOTOBKA HOBOI PeIaKIlil SaKoHy
Yxpainu «IIpo ajprepHaTUBHY (HEBiHICBKOBY) CITy:KOy»
Ta IPaBOBA ITPAKTUKA 3aCTOCYBAHHSA HOT0 TIOJIOMKEHb He
MAaloTh OpaTH 3a OCHOBY HAsBHICTh BipU Ta TPUBAIICTH
ydacTi y JisJTbHOCTI peJslirifiHol rpoMamu AJjis cy0 ek-
TiB BKas3aHOI CJIy»k0u. ¥ HOBIHl pemakiiii SakoHy, AKa
MOKe BCTYHUTHU B JIiI0 TLIBKU MiCJIA 3aBEPIIEHHS BO-
€HHOTO0 CTaHY, MOI[UIBHO JIIKBIyBaTU TUCKPUMIHAIIIFO
HEeBIpYIOUUX, AKI TAKOK MOMKYTH MaTH HaIudicTChKI
TIepPeKOHAHHA, 1, OTHOYACHO, BCTAHOBUTY 3HAYHO BAXKU1

YMOBU TIPOXOPKEHHSA aJILTEPHATUBHOI CITY?KOU TTOPIBHA-
HO 3 BIfICBKOBOIO (HAITPUKJIa/, KOMILIEKTYBATHU 3 TAKUX
0ci6 TOIIOMIKHUN [IePCOHAJ TePOHTOIOTIUHNX 3aK/IA/IiB
TEePMIiHOM Ha YOTHUPU POKH, ITOTpeda B AKOMY 3aBIKIU
OyJia BEJIMKOIO, & 32 OCTAHHI Ba POKU HA0yJIa KaTacTpo-
(iunoro xapaxkrepy). Jlep:xaBa He TOBUHHA 3’sICOBYBa-
TH, Y BIPUTb JIIOOUHA B 60Ta, Y JAaBHO BOHA B HBOI'O
TOBIpMJIA, UM XOJIUTH BOHA B IIEPKBY — BCi 11l TUTAHHA
MAarTh BUPINIyBAaTU I'POMAAHWH Ta PeJIiriiiHa rpoMaja
a00 IIpeACcTaBHUKN LIEPKOBHOI 0I0pPOKparii. 3roga oco-
0U ITPOTATOM TPUBAJIOTO IIEPIOTy BUKOHYBATU BaXKUY
poboTy, HI3K y pasi mpOXOIyKeHHs BIICHKOBOI CILYKOMU,
cBimumsia 6 mpo TBepaicTh ii mepekoHaHb. [Ipu mbomy
BUOIp MICITb ITPOXOPKEHHSA aJIbTEPHATUBHOI CITY:KOU Mae
Y3TOKyBaTUCA 3 3aTaJIbHUMU BUMOTAMU PEJTITIHHUX
BYEHBb PO JIOIIOMOTY JIFOJIIM TOXUJIOTO BiKy, XBOPUM
rorro. KoHTposib 3a MiABHICTIO CY0 €KTIB ajbTepHA-
TUBHOI CJIy:k61 Mae OyTH myOJrivHUM i ITepegdavuaru
MIVPOKY yYaCTh TPOMAJACHKOCTI JJIA MOTepeIKeHHA
MOKJTUBUX 3JIOBJKMBAHb Ta HEKOPEKTHOI TTOBETIHKH.

BucHOBKH 3 JAHOIO TOCJIIIKEHHA 1 mepCIekK-
THBH MOJAJIBIINX PO3BITOK Y JAHOMY HAMPAMKY.
TakuM 4MHOM, HOHATTA IIPABOBOTO CTATYCY PEJIirii-
HUX OpraHisaIliii MOKHA C(hOPMYJIIOBATU AK CYKYITHICTD
mpas, 000B’A3KIB, CBOOOI, 3a00pOH Ta 06MEKeHb, AKH-
MU KOPUCTYIOTBCA PEJIiTiiiHI opraHisallii y BigHOCH-
HaxX 3 ePKaBHUMU OpPTaHAMU Ta OPTaHAMU MiCI€BO-
ro camoBpAnyBauHd, Cuiamu 6e3meku Ta 000pOHH,
TPOMAaCbKUMU OpraHi3aIiaMu, cy6 eKTaMu MMiaIpu-
E€MHUIBKOI TiAJBHOCTI Ta OKPEeMUMH I'POMAaIAHAMH,
a TaKOoK IPUINYHOI BiIIOBIAAJIFHOCTI 32 MOPYIIEHHSA
BUMOT 3aKOHOaBcTBa YKpainu. Taki BifHOCUHU pery-
JIFOIOTHCA He KaHOHIUHUMU TeKcTamu, a Koncruryiiiero
Yxpaiuu, Kpuminansaum, [usineaum, [TogatkoBuMm,
TocriomapcebkyM Ta IHIMUME KOJIeKCaMU YKpaiHU, 1HIITH-
MM 3aKOHaMU YKpaiHu, y Tomy uncii «[Ipo BificeroBUIt
000B’A30K 1 BIfiCBLKOBY ciy:x0y», «IIpo Mobimizariitay
MIITOTOBKY Ta M0011i3alio», «[Ipo 0XopoHy KyabTypHOL
criaamuH», «[Ipo 0CHOBHI 3aca/iu Iep:KaBHOTO HATIIALY
(KoHTpOJIIO) ¥ cdepi rocrromapchKol gisIbHOCTI», «IIpo
OpEeH/Iy JAEP:KaBHOTO Ta KOMYHAJILHOTO MaiiHa» TOIIO.
IIpu mboMy TIpaBOBe peryaoBaHHA IIBT Ta Ipede-
peHIIiii y cdepi omogaTKyBaHHSA, OPEHIU IeP:KaBHOTO
1 MYHIIIUTIAJIBHOTO MAaliHa, KOHTPOJIbHO-HATJIA0BOL
TISJTBHOCTI B TOCIIONAPCHKIH cdepi, 30eperkeHHA KyIb-
TYPHOI CITAQIMHU TTOTPEOYE CBOTO YIOCKOHAJIEHHSA JIJIA
peaJtisarlii TPUHITUAILY PIBHOCTI PeTITiiHNX OpraHi3alfii
3 IHIIUMHY yYaCHUKAMU IIPABOBITHOCUH.
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AHoTauif. Bctyn. OgHUM i3 eeKTUBHIX MeXAHI3MIB 3a/1y4eHHs MPUBATHOR20 KANiTany B CTpate2idHi 2any3i eKoHOMIkM €
KOHLIECISt IK HOPMa BUKOPUCTAHHSI CyCiIbHO 3HauyLLmX 00'€KTIB gep)aBHOI Ta KOMYHAIbHOI BAACHOCT. B Cy4acHiii lopugnyHi
Hayui Ta NPakTILi Ui NMTAHHS HabyBaoTb 0COONMBO20 3HAYEHHSI B yMOBAX BOEHHO20 CTAHY Td MOBOEHHOI BighygoBu YKpaiHu.

Merta. MeToto gocaigxeHHs € aHani3 okpemux npobsiem npaBoBo20 pe2yntoBAHHS KOHLIECIi ik popMm 3giFfiCHEHHS ep)XaBHO-
MPpUBATHO20 MAPTHEPCTBA T BU3HAYEHHS! LL/ISXiB BOCKOHANEHHS YYHHO20 3KOHOGABCTBA Y qOCNIGgXKYBAHIN cdepi.

Marepiamm i metogn. Martepianamm gocnigxenHs €: 1) HOpMATUBHO-NPABOBI AKTY, LLO BPE2Y/IbOBYIOTb CYCrijibHi BIGHOCUHM
y cepi KoHLiecii Ik Popmu gepxxaBHO-MPUBATHOR0 NAPTHEPCTBA; 2) HAYKOBI MPaLi BITYN3HSHMX ABTOPIB, O MPOBAGATH CBOI
HAYKOBO-MPAKTUYHI OCTIGXKEHHS LW0gO KOHLECIMHMX Ta iHLIMX JO20BIPHMX BIGHOCHH.

B npoueci 3gificHeHHs gocigkeHHs Oyno BUKOPUCTAHO HAYKOBI MeTOgy aHAi3y Ta CUHTE3Y, J02IYHO20 y3a2a/IbHEeHHS pe-
3y/1bTATIB (POPMY/IIOBAHHS BUCHOBKIB) TQ iHLLI.

PesynbTatu. Y CTaTTi po32agarTbcs okpemi npobaeMHi NMTaHHS MPaBoBO20 pe2Y/Il0BAHHS KOHLECHT Ik popMm gepxaBHO-
NPMBATHOR20 NAPTHEPCTBA. 3BePTAETHCA yBA2A HA BIGCYTHICTb HANEXKHO20 Pe2yIIOBAHHA 2APAHTIl KOHLeCIoHepa, 30kpemd, npu
pO3ipBAHHI §020BOPY KOHLieCiegaBLiem Ta BUKOPUCTAHHS KOHLIECiHO20 go20Bopy sik popmu peanizauii gepaBHO-npuBaTHO20
napTHepcTBa. [JoBegeHo HeoOXigHICTb yCyHeHHs! gyONMIOBAHHS HOPM OGO 20PAHTIV KOHLeCioHepa y 3akoHi YkpaiHu «[1po
KOHLeCito» Ta iHLWMX HOPMATMBHO-NPABOBMX AKTAX 3020/IbHO20 XAPAKTEPY.

3aneBHeHHsl, nepegbayeHi LIMBibHUM KOGEKCOM YKpaiHu, He MOBUHHI OyT1 anbTepHATUBOIO g/ 2aPaHTili KOHLiecioHepa,
O Bpe2y/boBaHi 3aKOHOM YKpaitm «[1po KOHLECito». 3aneBHeHHs He MOXYTb 3aMiHWUTU 2aPAHTIi KOHLeCioHepd 3 02719gy Ha
BigCYTHICTb NPAKTMKM TA MEXAHI3MIB BIgLIKOGYBAHHS LKOGK 30 LIMBIIbHAM 30KOHOGABCTBOM YKPaiHW. [I1s apayMeHTauii no3u-
Uil 0go CKAAGHOCTI goBegeHHs y MpoLeci BIGIKOGyBAHHA LWKOGH, HABOGUTbCA CygoBa MPAKTHKA.

B cTatti po321sgaeTbes iHCTUTYT npas Ta 000B A3KIB CTOPIH KOHLECIFHO20 gO20BOPY Kpi3b Mpu3My CBOOOGH pe2y/IloBAHHS
MOIOXEHb GO20BIPHWX BIGHOCUH CTOPOHAMM. [1PONOHYETLCS PO3POOUTI MPUMIPHUI KOHLIECIFHWI §O20BIp, Big 3MICTy K020
CTOPOHM 3MOXYTb BigXUAATUCS NPy NOTPEDI.

[TepcriexTBamMm NogasbLLMX HaYKOBMX MOLLYKIB Ta GOCTIgXKeHb BAPTO BU3HAYMTY HEOOXIGHICTb BHECEHHS 3MiH §O 3aKOHOgABCTBA
i3 BpaXyBAHHAM HAMPALIOBAHb OGO 0COOIMBOCTeN KOHLECIFHO20 §O20BOPY TA 2APAHTIl KOHLECIOHepd, 3a3HA4eHNX y Uil CTATTi.

KntouoBi c1oBa: KoHLeCis, 2apaHTii, gepaBHO-NPUBATHE NAPTHEPCTBO, KOHLIECiKHMI gO20BIP, KOHLECIS PUPOGHUX pecyp-
CiB, 30KOHOGABYe pe2y/IlOBAHHS, BIGLIKOGYBAHHS LUKOGH.

Summary. Introduction. One of the effective mechanisms for attracting private capital to strategic sectors of the economy is

the concession as a form of utilization of publicly significant objects of state and municipal ownership. These issues gain particular
importance under martial law conditions and the post-war reconstruction of Ukrainein contemporary legal science and practice.
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Objective. The objective of this research is to analyze specific issues of legal regulation of concessions as a form of public-
private partnership and to determine ways to improve the current legislation in this area.

Materials and Methods. The research materials include as follows: 1) legal acts that regulate social relations in the sphere of
concessions as a form of public-private partnership; 2) scientific works of national authors conducting scientific and practical
research on concession and other contractual relations. Within this research, scientific methods of analysis and synthesis, logical
generalization of results (formulation of conclusions), and other methods were used.

Results. The article addresses specific problematic issues of the legal regulation of concessions as a form of public-private
partnership. It highlights the lack of adequate regulation of the guarantees for the concessionaire, particularly in case of contract
termination by the concession grantor, and the use of the concession contract as a form of public-private partnershipimplemen-
tation. There is proven the necessity to eliminate the duplication of provisions regarding the concessionaire’s guarantees in the
Law of Ukraine “On Concession” and other general legal acts.

The assurances provided by the Civil Code of Ukraine should not serve as an alternative to the guarantees for the conces-
sionaire regulated by Law of Ukraine “On Concession”. Assurances cannot replace the guarantees for the concessionaire due
to the lack of practice and mechanisms for compensation of damages under Ukrainian civil law. Case law is cited to argue the

complexity of proving damages in compensation judicial processes.
The article examines the institution of the rights and obligations of the parties to the concession contract through the lens
of the freedom to regulate contractual relations by the parties. It proposes the development of a standard concession contract

from which the parties can deviate if necessary.

Discussion. The prospects for further scientific research should include the need to amend the legislation considering the devel-
opments regarding the peculiarities of the concession contract and the guarantees for the concessionaire outlined in this article.
Key words: concession, guarantees, public-private partnership, concession contract, concession of natural resources, legis-

lative regulation, compensation for damages.

Hoc’ranomca npoGsemu. B cyuacHnx ymoBax pos-
BUTKY T'OCIIOJJAPCHKUX BITHOCUH 0COOJIMBOI TOCTPOTHA
Ha0yBaroTh NUTAHHA YIIPABJIiHHA IIy0JIIYHOK BIACHICTIO
B CTPaTEriYHUX rajy3dax eKOHOMIKH 6e3 iX IOBHOI Iepe-
madi y npuBaTHy BiacHicTb. OHHM i3 TAKMX ITPABOBUX
MeXaHI3MIB € KOHITeCiA AK (hopMa BUKOPUCTAHHS CYCITLTb-
HO 3HAUYIUX 00 €KTIB IePKABHOI Ta KOMYHAJIBHOI BJIaC-
HOCTI, fIKA TI03UTUBHO 3apEeKOMeH/IyBaJjia cebe B 6ararbox
KpaiHax CBITY AK e(peKTUBHUN MeXaHi3M 3aJIyYeHHs
npuBaTHoro Kamitaiy [1, c¢. 7]. Ha skass, mpaBoBuii
1HCTUTYT KOHIIECi] 3aJIMNIAETHCA OQHUM 3 HANUMEHIIT
TMOCJTIIPKEHNX Yy CyJacHiil HayIll B YKpaiHi, [0 aKTyai3ye
HEeOOXITHICTh H10T0 PO3POOKU 3 METOI0 BUKOPUCTAHHSA
TIOTEHITIaJTy IeP:KaBHO-IIPUBATHOTO TapTHEpCTBa (Ha-
masti — JIIIT) y pos36ymoBi eKoHOMIKM YKpaiHU.
Anajtiz ocTaHHIX DOCTIIKeHBb i mMyOIiKaii.
Cepeq 0CTaHHIX TOCTIAKEHb 1 IMyOTiKaIliif, B AKUX [10-
CJTIJIPKYIOTHCSA TPOOJIEMH TTPABOBOTO PETYJIIOBAHHA KOH-
meciiinux BigHOCHH AK hopmu peastisarii JI1I1, sapTo
BUILJINTH HAYKOBI ITparli Takux BueHUX Ak, M. Baxypus-
ceka [1; 2], A.Bposgiii [3], [. Bycyiiok [4], O. Binauxk
[5], T.I'y6anoBa [6], A. Jom6poBcoka [3], I. Knmnmunk
[3], H. Ko6euska [7], T. Komsima [3], I1. Kynuuuua [4],
H.Mengsenesa [8], O.Mensenesa [9], B. Hocix [10], O.IIo-
smiBogcwkuii [4], B. Cemuuk [4; 10], O.Cimcon [11] Ta iH.
Taxk, O. BiHHUEK, JOCITIIKY0YN T€OPETUKO-IIPaABOBI
3acamu noroBipHux BigHocuHu IIITI, o6rpyrTOBYE T0-
IUJTGHICTh BUOKPEMJIEHHA 3arajiIbHUX BUMOT Ta 03HAK
yeix yrog JIIIT [5]. KomiutekcHuit ipaBoBuil aHatia
KOHIIECIHTHOT (pOpMU BUKOPUCTAHHSA TEePIKABHOTO Ta
KOMYHAJILHOTO MaliHA Heep:KaBHUMU Cy0 €KTaMU Io-
cropaproBauna smiiicamia O. Mensenesa [9]. ABTopKorO
ITOCJTIPKeHO MepeIyMOBY BUHUKHEHHS KOHIIECIHHUX
BIJHOCUH, BUABJIEHO 1X iCTOPUYHI Ta IIPABOBI mepe/y-
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MOBH, 0COOJIMBA yBara IpUIijieHa cy6 eKTHO-00 €KTHOMY
CKJIA[Ty KOHIIECIMHUX TPABOBITHOCHH. 3aCIyTOBYIOTh
Ha MATPUMKY TPOIIO3UIIil 010 HeoOXiTHOCTi, 3 Me-
TOIO ITPUCKOPEHHSA BIIPOBAKEHHA KOHITECIHHO1 (hopMu
BUKOPUCTAHHSA JIeP/KAaBHOTO Ta KOMYHAJIBLHOTO MaiHa
PUBATHUMHU Cy0 €KTAMU TOCIIONAPIOBAHHSA, KOHKPETH-
3aIlil TPaBOBOTO PETYIIOBAHHSA 0COOJITMBOCTEN HAJAHHA
KOHIIECil1 y crieliajibHuX HOPMaTUBHUX aKTaX, B AKUX
OyJiu 6 TIepeqi0aveHi THYYKiI MOXKJIMBOCTI BCTAHOBJIEHHSA
CTPOKIB Ta CIPOIIEHHSA ITPOIEIy P BCTAHOBICHHA KOH-
IecifiHux BigHOCHH TOIO0. IIpobieMaTrka mIpaBoBOro
perysroBanHa KoHriecii Ak popmu AT mocmimkyers-
A, K IPABUJIO, Uepes MIPU3My 3aCTOCYBaHHA KOHITECIT
B OKpeMux cepax Ta raysax eKOHOMIKUA. AKTYaTbHUM
OUTAHHAM HAJIATOKeHHSA MTaPTHEPCHKUX BITHOCUH MizK
cy0’eKTaMu ITPUBATHOTO 1 My6IIYHOr0 ITpaBa B IHHOBA-
mitiHii cdepi mpucesueno auceprarrito O. CiMcoH, cepen
JIOTOBOPIB B IHHOBAITIHHIH chepi B 3a/I€KHOCTI Bif IIpe]I-
MeTy aBTOpPKa aHaJIi3ye 1 IOTOBip KOMEPIIITHOT KOHIIEeCil
(dbpanuaitsunry) [11]. Oxpemum acrrexram JI1I1 y cie-
pi ocBiTu i Hayku nipucBadero poooru T.I'y6anoBoi, axa
IOBOJUTS, 1110 3a0e3IIeUeHHsA BUCOKIX 1 CTIMKNX TEMIIiB
PO3BUTKY BITUYM3HAHOI OCBITH 1 HAYKV HEMOMKJIVBE 0e3
e(peKTUBHOrO MapTHEePCTBA OPTaHIB ITyOJIIYHOT BiIagu
3 MpeACTaBHUKAMU IIPUBATHOTO ceKTopy[6, c. 220].
Oco0JIMBOCTI OKPEMUX BU/IIB €KOJIOTIUHUX JOr0BOPiB
y cepi I, sokpema koHItecii y cepi IpUpPOgoKo-
pHcTyBaHHSA, BUCBIT/IeH] B poboTax H. Koberpkoi. Bue-
Ha CJIYIIHO 3BepTae yBary Ha He3HaUHe MOIINPEHHS
TAaKUX JOTOBIPHUX KOHCTPYKI[IH AK JOTOBIpP KOHIIECIT
y TOMY YHCJIi Yepes CKIIAAHICTh iX TPABOBOI ITPUPOAU Ta
amicry [7, c¢. 162]. Takoskx BapTUMU yBaru € HAYKOBI J10-
pooku M. Baxypuncekoi Ta H. MenBeneBoi, AKi omHUMUI
13 ITepIINX B HAYIl 3€MeJILHOI'0 Ta €KOJIOTIYHOTO IIPaBa
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Ha JUCEePTAIiTHOMY PiBHI JOCITIKyBaJii IpobdieMu
KOHIIecii 3eMeJIbHOI miIaHku[2] Ta ripHErMYo0il KoHIlecil
[8]. OcobauBoCTi TTPABOBOTO PEKUMY 3€MEJIbHUX [Ii-
JIAHOK, SIKI BUKOPUCTOBYIOTHCSA HA YMOBaX JI€PKaBHO-
OPUBATHOTO ITapTHEpPCTBa, mociimkysas B. Hocik [10,
c. 23]. IlepcriekTBY PO3BUTKY EeP:KaBHO-TIPUBATHOTO
MapTHEPCTBA B ralysi JKUTIOBO-KOMYHAJILHOTO T'OCIIO-
JapcTBa CTaJX IPEeIMEeTOM KOJIEKTHBHOI MOHOrpadii
I. Kunumuuk, T. Konamu, A. [lom6poscrkoi Ta A. Bpos-
miit [3]. IIpaBoBuUM (hopmMam IyGIiUHO-IPUBATHOTO
MapTHEPCTBa y arpapHUX BiHOCHHAX, Y cdepi BUKOpH-
CTaHHSA 3eMeJIb 1A OyJIBHUIITBA ¥ eKCILTyaTallil JIiHii-
HUX 00’€KTIB Ta 00 €KTIB TPYOOITPOBITHOIO 1 3a/Ti3HIY-
HOT'0 TPAHCIIOPTY Ta y 3€MeJIbHO-BOJHUX BIITHOCHHAX
MIPUCBAYEHO KOJIEKTUBHY MOHOTpadio 3a pemakiriero
B.Cemuuka rta I1. Kynuauua [4].

BucHoBku, 3po6iieHi B 3a3HaUE€HUX BUIIE HAYKOBUX
Iparax MaoTb BAyKJINBE SHAUEHHA JIS PO3BUTKY IIpa-
BOBOT0 PETYJIIOBAHHSA KOHIIECIMHUX BiTHOCHH, BOJHOUAC,
OUTAHHA TapaHTili KOHIIECIOHEepa, IHCTUTYT IIPaB Ta
000B’sI3KIB CTOPIH KOHI[ECITHOTO IOTOBOPY KPi3hb IIPU3MY
CBOOO/IN PETYII0BAaHHA MOJIOYKEHb JJOTOBIPHUX BiJHOCUH
CTOPOHAMHU Hapasi He 3HAWIILIN HAJIEIKHOTO BigoOpa-
JKEeHHSA B OPUAUYHIN HAYI[l, KPIM TOT0 3aKOHOIaBCTBO
y IOCIKyBaHiil cdepi akTUBHO PO3BUBAETHCA 3 ypa-
XyBAHHAM BOCHHOTO CTAHY, TOMY ITPOOJIEMHI ITUTAHHSA
rourttecii ax gopmu AT sanmumiaoTbCsa BiTKPUTHMET
1 TOTPEOYIOTH TTOIAJTBIIIOTO TOCTIPKeHHA.

MerTor0 CTATTI € aHAI3 OKpEeMUX IIPobsIeM mpa-
BOBOT'O PETYJIIOBAHHA KOHIleCIT AK GopMu 3aificHeHHA
JIIII Ta BUBHAYEHHA NUIAXIB BHOCKOHAJIEHHA YHMHHOTO
3aKOHOABCTBA Yy IOCIIIIKyBaHil cepi.

Marepiaau i MmeTomu. MarepiamaMu qocTigKeH-
HA €: 1) HOpMaTUBHO-IIPABOBI aKTH, III0 BPETYJIHOBY-
OTh CYCILTBHI BiTHOCUHY y cdepi KoHIlecii AK opmu
JIep:KaBHO-ITPUBATHOT0 TTAPTHEPCTBA; 2) HAYKOBI TIpatri
BITUMBHAHUX aBTOPIB, 1[0 ITPOBA/IATEH CBOI HAYKOBO-
HPaKTUYHI JOC/IIKEHHS 11010 KOHIIECIHHUX Ta 1HIITNX
IOTOBIPHUX BigHOCUH. B 1porieci saificHeHHA T0CJIi-
JKeHHs 0yJI0 BUKOPUCTAHO HAYKOBI METOIU aHAJTIZY Ta
cuHTe3y, JIOTTUHOTO0 y3arajJbHeHHA pe3yabraTis ((popmy-
JIIOBaHHA BUCHOBKIB) Ta 1HIIII.

Bukgan ocHoBHOro marepiasny. 3i 3m00yT-
TAM YKPaiHOK HEe3aJIe’KHOCT1 0yJI0 YXBAJIEHO PA[
HOPMAaTUBHO-TIPABOBUX aKTIB, AKI PEryJI0BaJId BUKO-
pucranaa MexaHiamy 1111 B okpeMux ragyssax eKOHO-
MiKHU, TIPU IbOMY CITiBITpAIlA JE€PIKABHOTO Ta TPUBATHOTO
mapTHepa repengdadasack y GopMi KoOHIIECiiT abo kK
y dopwmi crisibHOI mispHOCTI, a He [III1 y kitacuasoMy
posywmiusi. Ilopspy i3 crierfiaIbHUM PETYJIFOBAHHAM KOH-
neciinux BimHocuH Ta IIII 3akonamu Ykpaiuu «IIpo
KoHIIecifo» Bif 3 skoBTHI 2019 p. [12] Ta «IIpo geprxaBHO-
npuBarHe naptHepcTBo» Bif 1 mumaa 2010 p. Ne 2404-VI
[13], mpiopuTeTHICTh Ta MEPCIEKTUBU BUKOPUCTAHHS
3a3HAYEHUX MEXaHi3MiB CITiBIIpalli iep:KaBu Ta Oi3He-
Cy y pisHUX cpepax BUSHAUAINCH HUSKOK JOKYMEHTIB
IIPOrPaMHOT0 Xapakrepy. Sokpema, Koueririeo pos-
BUTKY J€P/KaBHO-TIPUBATHOTO TTAPTHEPCTBA B YKpATHi HA

2013-2018 poxw, cxBajieHol posropAmEreHHAM KabineTy
MinicrpiB Ykpaiuu Big 14 ceprua 2013 p. Ne 739-p [14],
Crpareriero HaIlOHAILHOIL Oe3nexn Yxpaiuu Pagu Harri-
OHAaJILHOI 6e3reKky Ta 000POHN YKpPAIHU, 3aTBEPIKEeHOl
Yrasom IIpesunenra Yrpainu Ne 392/2020 Big 14 Bepec-
us 2020 poxky [15], Crpareriero rpoMazchbkol 6esrexu Ta
UBIIBHOTO 3axucTy Yipaiuu Bif 29.06.2021 poky [16].
¥Yci BuiesasHaveHi JOKYMEHTH MiCTUJIM CTPATeriyHi
i Buropucranusa IIII1 y pisaux chepax. [Ipore 11e
He IIPU3BeJIo 10 mupokoro 3acrocyBanus 111 Ta kou-
ecii ax popmu JIIII. Cepen 0CHOBHUX MTPUYUH MOKHA
BUOKPEMUTU HEHAJIEIKHICTb PEryJIIOBAHHA rapaHTii
KOHIIeCiOHepa Ta BiICYTHICTh THYYKOCT] Y PETyJII0BaHHI
KOHIIeCIHUX TOTOBIPHUX BIHOCHH.

B ropunuuniii siTeparypi copaBeqIiBo 3BEPTAETHCA
yBara Ha HeJOCKOHAJTCTh CT. 36 3akoHny Ykpaiuu «[Ipo
KOHIIECII0», IKa 3aKPIIIJIIOE TapPaHTIl IpaB KOHIIeCioHe-
pa. AmKe 3aK0OHOM He ImependadyeHo BiAIIOBigaIbHOCTL
KOHIIeCieqaBIls 040 HAMAHHA rapaHTil I KOHIIeCio-
Hepa y BUIIAKY OHOCTOPOHHBOT'O PO3ipBAHHSA I0TOBOPY
KoHIleciemasieM [17, ¢. 118].

OKpiM 1150T0, BBAXKA€EMO, [0 BIOKPUTUI IIepPeIik
BUKJIIOUEHbD, AKUI TTepegdadenuii 4. 3 ct. 36 3akoHy
Ykpaiau «[Ipo koHIlecio», 11010 He IOMIMPEHH ra-
paHTiii TpaB KOHIIECiOHepa Ha 3MiHU 3aKOHOIABCTBA
y cdepi 060pOHMU, OXOPOHU TOBKIJLIA, JTiIIeH3yBaHHS,
CYCHIIBHO 3HAUYIIHUX IIOCJIYT TOIIO, JOMYCKaE AyKe
IIMPOKEe HOPMAaTUBHE TJIIyMadeHHA BKa3aHUX HOPM Ta
He CITpUsie TPpUBaAGIMBOCTI BUKOPUCTAHHA KOHIIECIT AK
dopmu IIIIT.

Bapro BrasaTu i Ha iHII Bagy 3aKOHOIABYO0I TEXHi-
KU 3a3HaueHoi Buile crarTti. Tak, okpeMi rapauTii, Bpe-
ryaboBaHi 3akoHoM Ykpaiuu «[Ipo KoHIlecito», He 3a6e3-
[IeYYIOTH OCHOBHOI (DYHKITI1 — /IepikaBHE rapaHTyBaHHA
MATPUMKH JisAJIBHOCTI KOHIIECiOHepa, apKe AyOII0ITh
BIJITIOBI/THI HOPMU 1HIITUX HOPMATUBHO-TIPABOBUX AKTIB.

Taxk, y 1. 1 ct. 36 3akony Ykpaiuu «[Ipo kKoHITecio»
BKa3aHo, 1[0 KOHIlecioHepaM 3a0e3IeuyeThCA TaKuii
PEXUM TOCHOIAaPCHKOI MiAJIBHOCTI, AKUU He Iependa-
uae QUCKPUMIHAIIIHOTO Xapakrepy. 3abopoHa auc-
KpUMiHAIlil cy0 €KTiB TOCIIOqapIOBaHHA 3aKpilieHa
Ha KOHCTUTYIiHOMY piBHi. Tak, BiqmoBigHO 10 4. 4
ct. 13 Koucruryrii Yxpainu, ska € akToM IpAMol [ii,
IepsxkaBa 3abesmneuye 3aXUCT MPaB yCiX cy0 eKTiB Ipa-
BA BJIACHOCTI 1 TOCIIOAAPIOBAHHA. ¥YCi Cy6 €KTH ITpaBa
BJIACHOCTI piBHI nepen 3axoHoMm [18]. Boguouac, u. 2
ct. 31 TocmomapchKoro Komekcy YKpainu mepenoade-
HO, 1[0 TUCKPUMIHAIIIA Cy0 €KTIB rOCIIOIapIOBAHHSA He
IIOTIYCKaEThCA B sKomHOMY Bumaaky [19]. A BkasaHi Bu-
KJIFOUEHHSA, KOJIU TUCKPUMIHAIIA BCE 3K JIOILYCKAEThCA,
CTOCYIOTHCA HAIIOHAJBHOI 0e3meKu, 000pOHU, 3araib-
HOCYCITIJIBHUX 1HTEPECIB.

BigmosigHo, Ipy BiACYyTHOCTI MOJIOMKEHHS Y 3aKO0-
Hi Ykpaiuu «[Ipo KoHIIecio» 11010 PiBHOTO PEKUMY
Cy0’€KTiB TOCIIOAAPCHKOl TiAIIBHOCTI Y KOHIIECIHHUX
BITHOCMHAX, Oy[Ib-AKa JUCKPUMIHAIIIA HE IOMyCKa-
JacA 0u 3 OIVIALY Ha yiKe iCHYIOUi ITOJIOMKeHHA 1HIITNX
HOPMAaTHUBHO-ITPABOBUX aRTiB.



// Tocnopapcbke npaBo; rocnogapcbko-npouecyanbHe npaso //

// MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
Cepia: «lOpuaununi Hayku» // Ne 7 (77), 2024

OueBHUAHO, 10 CTOPOHU BIPABI 3aKPIIIUTH HEOOXiTHI
rapaHTii AK MOJIOKEHHSA B KOHIIECIHTHOMY JIOTOBOPI IILIA-
XOM BPETYJIIOBAHHSA 3aIlleBHEHb KOJKHOI 13 CTOPiH BiIIo-
BigHO A0 ct. 650-1 IuBineHOrO Komekcy Ykpainu [20].
B Takomy Bunanky Oynb-AKa i3 CTOPiH 3MOKe BUMAaraTu
BIJIIIIKOJTyBAHHSA 3 1HIIIOI CTOPOHU IPY TIOPYIIIEHH] 3a1eB-
HeHb. J[aHa KOHIIEMIIIA € CXOKOI0 /I0 TaAPaHTIli B CUCTEMI
aHIJIO-CAKCOHCHLKOr0 ITpaBa, IIpoTe, IMILIEeMEHTAIIIA ITiel
KOHIIEMIIil y IIPaBOBiTHOCHAX POMaHO-TePMaHCHKOI CUC-
TeMH, AKOI IIPUTPUMYETHCA HAIIIA [IePKaBa, € YCKIagHe-
HOIO 13 BpaXyBaHHAM BiJICYTHOCTI HAJIEXKHOI'0 MEXaHI3My
BI/IIITKO/TyBaHHSA 30UTKIB B YKpaiHi.

B 11boMy KOHTEKCTI CJTi] MOTOAUTHUCA 3 MO3UIIIEI0
1. Bypsiaku, Aka HaroJIOIIye HA TOMY, III0 BiIIIKOAYBaH-
HA KoY € a0 cIoco60oM 3aXMCTy HNOPYIIEHUX IIPaB
200 X MIipOI0 IIMBILIBHO-IIPABOBOI BiAIIOBigaIbHOCTI [21].
IIpu TakoMy POBIJIAII IHCTUTYTY BiAIITKOTYBAaHHSA KO-
I, T[1JIKOM TIPAKTUYHUM 0yJI0 61 3aCTOCYBAaHHSA I[HOTO
MeXaHi3My IpU KOHIIECIMHUX BiTHOCUHAX.

B cypmoBiii mpakTuili momupeHUM € IAXifm, 10
BIJIIIIKO/TyBAHHA IIKOIW MOKJIMBE JIWIIE 32 HasIB-
HOCTI BUHU, IIPOTHUIIPABHOI MOBEMIHKN, IPUIUHHO-
HACJIITKOBOTO 3B’AI3KY Ta mrkomu. IIpo 1ie, 30Kpema,
HmeTnes i y mocranosi Bepxosroro Cymy Bim 28.10.2019
p. y crpagi Ne 554/1583/16-11 [22], sikuit HaroJIoNIyE, 1110
IIPU BPETYJIIOBAHHI CIIOPY IIPO BiIIIKOYBAHHSA IITKOAU
CyI 060B’sI3K0BO ITOBMHEH aHAJII3yBATH HASBHICTH 260
BIICyTHICTb BUII[€BKA3aHUX €JIEMEHTIB.

BigmoBigHo, y TakoMy BUIIAKy HEOOXiTHICTH Ta
CKJIHICTh TOKA3YBaHHA HASABHOCTI BUIIl€3a3HAUYEHUIX
€JIEMEHTIB [JIA BiJIIKOyBaHHSA IIIKOAH 1 CTA€ TI€PEIIKO-
ITOY0 1T BUKOPUCTAHHA I1HOT0 MEXaHi3My, 30Kpema, i
Yy KOHIIeCITHUX JOTOBIpHUX BigHOcuHAaX. IIpore, Ha-
CIIpaB/i MeXaHi3M Bi[IIIKOIyBAHHA IIKOU IIPU KOHIIE-
CifiHUX BigHOCHHAX MOKe (DYHKI[IOHYBATH HAJIEIKHUM
YHHOM IIPY YMOBI BpPeTyJIl0BAHHA BU3HAUYEHHA 30UTKIB,
AKI Hece KOHIIeCi€IaBellb y 3aJIeKHOCTI Bifl IITKOIHU, AKY
BiH 3aBrae KoHilecionepy. TakuMm 4YMHOM, TUTAHHA PO3-
PaxyHKy IIKOIW 3aBHAHOI KOHIIECIOHEPY MOKe OyTu
BPEryJIbOBAHUM 3a aHAJIOTiEr0 10 MeTomuKku po3paxyH-
Ky KOHIIECITHUX TLIIATEKiB, 3aTBEPIKEeHOI TOCTAHOBOIO
Kab6imery MinictpiB Ykpaiuu Bixg 12 cepousa 2020 p.
Ne 706 [23].

B ropupumuniit sriTeparypi g0 HeOOJIKiB SaKOHY
Yxpaiau «IIpo KoHIIeci10» BiTHOCATH TAKOMK Bi/ICyTHICTh
3aKPIIUIEHUX OKPEMOIO CTATTEI0 IIPAB Ta 000B A3KIB CTO-
PiH KOHIIECIMHUX BITHOCHMH — KOHIIECIOHepa Ta KOHIle-
ciemasuA [17, ¢. 116-117].

3Baykauy Ha 0COOJIMBY HOPUINYHY ITPUPOIY KOH-
1eciiinoro gorosopy, Aky A.B. Makapenko gopmye AK
«BIIXWJIEHHS Bif] IUBIJIGHO-TIPABOBOTO IMTOPAIKY PETryJIIo-
BaHHA MiAIIPUEMHUILKOL JiAIBHOCTI, 3a SIKOT'0 BJIATHUI
aKT [ep:KaBU, AKUU € IKepesioM KOHIIeCIHHUX IIpaBo-
BiJHOCHH, BUBOJUTE ITPaBa 1 000B’A3KM CTOPIH 3a MEKi
IIUBIJILHOTO IIPaBa, HA/IA€ BIATIHKY 1X HOPMAaTUBHOL
000B’sI3K0BOCTI IJIsA cTOpiE» [24, ¢. 217], mporoHyeTh-
Cs BPeryJIlOBaHHS MpaB Ta 000B’A3KIB KOHIleCioHepa
Ta KOHIIECieIaBId OKPEMOIO CTATTEI0 3aKOHY YKpaiHu
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«IIpo koHIIecii». AmpKe «KOHIIECIHII TOTOBIp He HaJle-
JKUTH 1 10 TUTIOBOTO ITyO/IiUHO-ITPaBOBOTO (aAMiHiCcTpa-
THUBHOTO) JOTOBOPY» [24, c. 217].

Bsakaemo, 1110 mpu yuacTi IIpUBATHUX Cy0 €KTiB
TOCTIONAPIOBAHHA Y POJIi KOHIIECIOHEPIB, TaKi BiJHOCH-
HU XapaKTepUu3yITbCA TPUHIIUIIOM TUCIIOBUTUBHOCTI,
AKUH Iepenbadae PiBHICTD CTOPIH PO3IIOPAMKATUCA
CBOIMU TIpaBaMU y JOTOBIPHUX BiJTHOCMHAX Ta CBOOOIY
JIOTOBODY, Itependadeny y 4. 1 ct. 3 L{luBuibHOTO KOIEKCY
Yxpainu. BinmoBiiHo, CTOPOHU BIpaBi BPeryJjamoBaTU
mpaBa Ta 060B’SI3KH 3a IOIIOMOTO0I0 TIEPEMOBIH Ta B pe-
3yJILTATI JOTOBIPHUX MEXaHi3MiB.

Jlauuii IPUHITAIT CTOCYETHCA 1 KOHIIECIHHUX BiTHO-
CHH, Y SIKUX IIPABa Ta 0608 A3KN MOKYTb Oy TH BPETYJIbO-
BaHIi CTOPOHAMU caMocTiiiHo. Takwuii miaxin 3HAX0IUTh
BimoOpaskenns y mparsax H. KoGerpkoi, Axka BBaXKAE KOH-
I1eciio aJIBTePHATHUBO0 IPUBATU3AIIlI, TOOTO aJIbTepHA-
THBY BITHOCHHAM, Pe3yJIbTaTOM peaisallii AKUX CTae
MIOBHOIIHHE IIPHUBATHE BOJIOMIHHA Ta PO3IIOPAMKEHHS
00’exroM BigHoCHH [7, ¢. 264]. BinmoBigHO, IPHUHLIALL IVC-
TO3UTUBHOCTI MOKE 3aCTOCOBYBATHUCS /I0 KOHIIECIHHUX
BIJHOCHH, 1 TAKUM UHMHOM, CTOPOHU MOKYTh BPETryJIb0-
ByBaTH IIpaBa Ta 060B’sA3KK CTOPIH y JOTr0OBOPI KOHIIECIT.

PosBuBarwuun gociaimkeHHA IIPo0JieMH IIpaB Ta
000B’ABKIB CTOPIH KOHIIECIHTHOTO JOrOBOPY BAPTO TAKOMK
HATOJIOCUTHU, 10 ¥ iCTOTHI YMOBU JOTOBOPY PO KOH-
mecito, Axi mependadeni ct. 26 3akony Ykpaiuu «I1po
KOHIIECii0», He € HAJIEXKHUM 1HCTPYMEHTOM PeryJIloBaH-
HA BigHOCUH. [Ipo6iieMoro Takoro persiiaMeHTYBaHHA
BITHOCHH KOHIIECIOHEPA Ta KOHIIECieqaBIis € BiICyTHICTh
THYYKOCTI.

ITosuTrBHO BapTO BiIBHAYUTH TIOJIOKEHHSA Y. 2 CT. 26
3akony Yxpainu «[Ipo KoHIIecit0», BIIIIOBIIHO 10 AKO-
T0 KOHIIECIMHUI JOroBip MOKEe BKJIIOUATH 1HIINI YMOBU
(KpiM icTOTHHX), IOTOMKEHI CTOPOHAMH, 30KpeMa i 3a-
OesrieueHHA 3IiIICHEHHA KOHIIECIOHEPOM OIIHKU BILJIUBY
Ha OOBKLILIA. Aske BANAOKUA 000B A3KOBOCTI OLIHKU
BIUIMBY HA JOBKULIA Yy IIPOIECi TPUNHATTA PillleHb IIPO
IPOBaXKEeHHA I'OCIIOIAPCHKOI JIAILHOCTI, KA MOKe
MaTy 3HAUYHWUH BIJIMB Ha JIOBKLJIA, 3 ypaXyBaHHAM
Iep:KaBHUX, TPOMAJICLKUX TA IIPUBATHUX 1HTEPECIB,
nepenbaueno 3akouoMm Ykpainu «[Ipo oImiHKy Bruiu-
BY Ha MOBKULIA» Bif 23 TpaBua 2017 p. Ne 2059-VIII
[25]. Ominka BILTUBY Ha JOBKLILIA CTajia Pe3yJIbTaTOM
immuiemenrartii Jupexrusu 2011/92/€C €porreticbkoro
ITapsramenTy Ta Pagu rmpo OLiHKY BIUIMBY OKpEMUX Aep-
JKaBHUX 1 IPUBATHUX ITPOEKTIB HA HABKOJIUIITHE CEPeIo-
BUIIIE B MeJKaX €BPOIHTErpalliiiHMX MpoIeciB YKpaiHu.

AnvrepHaTtnBom cT. 26 3akony Yxpainu «IIpo KoH-
eciio», AKa nepegdavae iCTOTHI Ta «MOKJIUBI» YMOBU
KOHI[ECIITHOTO [JOTOBOPY, MOKe CTATH PO3POOKA MPUMIip-
HOTO JTOTOBOPY KOHIIECii, KOJIM CTOPOHU MAaKTh ITPABO
3a B3A€MHOI0 3T0/I0I0 3MIHIOBATU OKpeMi yMOBU a60
IoIoBHIOBATH Ioro amict (4. 4 ct. 179 IN'ocromapcskoro
komekcy Ykpainu). IIpu nboMy ocTaHHIN 3acTOCOBY-
BaTUMETbCA AK NPUKJIAL JJIA YEJIAIEHHS TOTOBOPY.
B Yxpaiui mocranosor KabGinery MinicTpiB Ykpainu
Bix 12.04.2000 p. Ne 643 Gys1o 3aTBepkeHo TuroBuii



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 7 (77), 2024

// Commercial law; economic procedural law //

KOHIIeciiiHMIT moroBip [26], axkuit gias go 2019 poxy.
ITpomonyeThcss po3pobKa camMe MPUMIPHOTO 3pasKa
KOHIIECIITHOTO JT0TOBODY, amke, Ak 3asHauae M. Kpa-
CHOBA, BBAYKAETHCS, 1[0 3ACTOCYBAHHSA TUIIOBOTO JIOTO-
BOPY € 00MesKeHHAM IIPaB i 060B’A3KIB CTOPIiH I0TOBOPY
[27, c. 67].

BrCHOBKH Ta MEPCIEKTHBH MOAAJIBIINX TOCJIi-
I:KeHb y JAaHOMY HanpaMKy. Ha ocHOBI mpoBeieHoro
JIOCJTI/IPKeHHSA MOYKHA 3PO0OUTH HACTYIHI BUCHOBKU. [l
YEpainu akTyaJbHUM Ta PeJIeBaHTHUM € PO3IINPEHHS
3aKOHOIABCTBA IIPO [IePKaBHO-ITPUBATHE TAPTHEPCTBO
Ta KOHIIeCil B YaCTHHI rapaHTiii IIpaB KOHIIeCioHepa
IIPU PO3ipBaHHI JOT0BOPY KOHIIECieqaBIieM. SareBHeH-
HA, iepenbdaveni [{luBinbHUM KOJIeKCOM YKpaiHu, He
MOXKYTh CTaTH aJIBTEPHATUBOIO TaPAHTIAM, HABITh IPU

iX 3aKpIIJIEHH] B JOTOBOPI KOHIIECiT, OCKLJILKI B YKpa-
1H1 yCKJIaJITHEHUI MeXaHi3M BiIIIIKOIyBaHHA IIKOAU
KOHII€CIOHEPOM.

JIoLisIbHO BUKJIACTHU IIOJIOYKEHHS SaKOHY YKpaiHU
«IIpo KoHIIecio» MO0 rapaHTiii KOHIIeCiOHepa TAKUM
YUHOM, 100 rapaHTii, AKi 3aKpiIIeH] y 3araibHUX
HOPMAaTUBHUX JOKYMEHTaX, He Ay0JIIOBAJIUCA Yy KOH-
mecitiHomy 3akoHogaBcTBi. [IpomoHyeThCsa po3poduTH
OPUMIPHUN KOHIIECIHHUI TOTOBIP, Bif 3MICTYy SKOTO
CTOPOHU 3MOXKYTh BIAXWJIATUCA TIPU ITOTPEOI.

IlepcnexkTmBaMu NONAIBPIINX HAYKOBUX ITONIYKIB Ta
IOCJIiIPKeHb BApTO BUBHAUNTH HEOOXITHICTH BHECEHHS
3MiH JI0 3aKOHO/IaBCTBA 13 BpaXyBaHHAM HAIIPAIIOBAHb
II10/T0 0COOJTMBOCTEN KOHIIECIMTHOTO IOT0BOPY Ta rapaH-
Tiif KOHIIeCIOHepa, 3a3HAYEHUX Y ITill CTATTi.
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NMPUUHATTA NPONO3ULLIT, OBILAHKMU
ABO OJEPYXAHHS1 HEMPABOMIPHOI BUTOAU
0COFBOI0, 110 HAJJIAE NMYBJIIYHI NOCAYTU
(cT.cT. 365-2 TA 368-4 KKY)

ACCEPTANCE OF AN OFFER, PROMISE
OR OBTAINING AN UNLAWFUL BENEFIT
BY A PERSON PROVIDING PUBLIC SERVICES
(art. 365-2 and 368-4 of the Criminal Codex)

KPUMIHAJIbHE MPABO TA KPUMIHOJOTI4;
KPUMIHAJIbHO-BUKOHABYE MNMPABO

AHoTaUif. Y CTaTTi goCigxeHo gegiHiLii MoHATb: «migkyn 0cobu», «nybAiyHi nocayamn» (CT.cT. 365-2 1a 368 KKY). Buokpem-
JIEHO CyKYNHICTb POBIGHIX 03HAK JOCTIGXKYBAHMX MOHSITb, A TAKOX OCHOBOMOIOXHMIT 3MICT 00 EKTUBHMX i CyO'EKTUBHMX O3HAK
CK/IAgy 3/104MHY, LLO B MOGA/bLIOMY MATUME CYTTEBE 3HAYEHHS /1 YGOCKOHAICHHS TeOPETUYHMX | MPAKTUYHMUX ACMeKTIB Mig
Yac 3anpoBagXKeHHs OHOB/IEHNX BIGMOBIGHO EBPONENCHKMX IHCTUTYLINHUX BUMOR2 GHTUKOPYTLIAHMX MON0XEeHb KPUMIHA/IbHO-
MnpoLecyanbHo20 3aKOHOGABCTBA YKPaiHu.

BcTaHoBeHO Mpo2a/mHn i3 3aNpoBAGXKeH020 HA NPAKTUL nepeniky iMrieMeHTaliiiHux 6a30B1X MO0KeHb EBPONECbKMX
AHTUKOPYNLAHNX KOHBEHLi Y BITYM3HSIHE KPUMIHAIbHO-NPOLECYaibHe 3KOHOGABCTBO, B YACTUHI BUOKDEMIEHHS crieumndiy-
HUX POpM MPOTMNPABHOI MOBEGiHKM crewianbHo20 CyO'ekTd.

BcTyn. B nepiog BOEHHO20 CTAHy (a Le gBa 3 MOI0BUHOI0 POKM) B YKPdiHi 6Y/10 ICTOTHO OHOB/IEHO GHTUKOPYLiNiHe 3AKOHO-
gaBCTBO, OGHAK OHOBJIEHI §aHi IHGeKCy CIPUIHATTA KOPYMLii CTAHOM Ha gpyauii kBapTan 2024 poky 3acBigymm, Lo gepkaBa Bee
XK-TaKu He BJaaocs 3pobuTi 3Ha4Ho20 MpopuBy y 6opoTkOi i3 KopynuiiHumu gisHHamu (y mybaiyHii cdepi 3okpema) [1, c. 58-591.

Omxe, KPUMIHA/IbHO-MPOLieCyd/ibHe 3aKOHOgABCTBO AKLEHTYE yBaz2y Ha HeobXigHOCTI BUpilLeHHs Mpob/iemu i3 eeKTUBHO20
po3pob/1eHHs iIHHOBALiViHMX METOGUK YJOCKOHA/IEHHS MPAKTMKM 1020 3aNPOBAGXKEHHS B YOCTUHI 3/10BXMBAHHS MOX/IMBOCTS-
MM CriewianbHO20 cTaTycy ocobu, Wo Hagae nyoaiuHi NoCay2u, 3a KPUMIHAIbHO-MPOLECYAbHIUM MPABoOM YKpdiHu, i3 0gHoYdc-
HOIO NPOLIegypoIo NPUBEGEeHHS K020 MoJI0KeHb 32IgHO BUMOR2 EBPONEICbKMUX AHTUKOPYMLIMHMX CTAHGAPTIB.

MeTa gocnigxxeHHst — gocaiguTy gegiHivii NOHATD «Migkyn 0cobu», «mybaiuHi nocayam» (CT.CT. 365-2 Ta 368 KKY), «3giiicHu-
TM KPUMIHAIbHO-PABOBY XAPAKTePUCTMKY NigKy My ocobu, aKka Hagae nyoidHi NoCy2u, B IKOCTi TEOPETUKO-METOgoM02i4HO20
MigfpyHTA 3 METOI0 MOGAsIbLL020 YJOCKOHANEHHS NPAKTMKM 3ACTOCYBAHHSA HOBUX AHTUKOPYMLIMHMX MON0XeHb KpUMIHAbHOR20
30KOHOGABCTBA YKPAiHK.

Martepiann i metogu. Martepianamu goCnigxKeHHs €:

OHOBJIEHe GHTUKOPYLiViHe 3aKOHOGaBCTBO: KpuMiHaibHui Kogekc Ykpainm (KKY), Kogekc YkpaiHm npo agmiHicTpatusHi npa-
BOMOPYLLeHHS, 3aKoH YKpaiHu «[1po 3anobieaHHs kopynuii», Kogekc YkpaiHu «[1po HauioHanbHe aHTKopynLiiiHe 61opo YkpaiHm»;

npaui BiTYn3HAIHUX Ta 3apybixHNX aBTOPIB, L0 NPOBAGAThL CBOI HAYKOBO-NPAKTUYHI GOCAiIgKeHHS y Oy/im po32/1SHYTi B KOH-
TeKCTi KpUMiHA/IbHO-NPABOBO20 AHANI3Y 3/104MHIB y cepi cyx00BOI gisIbHOCTI Ta NPopeciiiHoOI gisinbHOCTI, MOB'AI3AHOI 3 Ha-
gauHam nybniyunx nocaye [1-6; 9; 12; 17; 18].

BukopucTaHHs MmeTogiB 00YMOBJIIOETLCS, MepLL 3a BCe, CUCTEMHUM MigXOGOM, LLO gae MOXIMBICTb GOCAIgXKyBaATH npobiemm
B EQUHIV IOPVGNYHIl MAOLLMHI. 3 METOI0 gOCsi2HeHHS! CHOPMOBAHOI MeT| CTATTi BUOKPEMIeHO gianekTuHuii nigxig HayKoBo2o
Mi3HAHHSA Ta 30CTOCOBAHO KOMIN/IEKCHY METOGOJ102it0 iHHOBALiNHMX 302A/IbHOHAYKOBMX CY4ACHUX HAMPAMKIB, L0 3HAMLLIN CBOE
30CTOCYBAHHS came B OPUGUMYHIi Hayui. Tak, popmanbHO-N02iYHMI MeTog OyB BUKOPUCTAHMI 3 MeTOl0 BU3HA4eHHs gegiHiLii
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«nybidHi MoCay2m» CYyTHOCTI CygoBO20 KOHTPOJIIO; MeTOg I0pUgUYHO20 HAI3Y — GOCIgx)KYI0uM 00’ KT Ta npegmeT nigkyny; 3a
gonomo2010 NOPIBHAILHO-NPABOBO20 MeTOgy Oy/10 gOC/IigIKEHO HOPMM EBPOMNEICbKO20 3KOHOGABCTBA

Pe3ynbTatn. Y HAyKoBIit CTATTi pO32/1IHYTO T4 JOMOBHEHO MOHATTS «MyO/IiyHi nocayau», «nigkyn ocobm». 3giicHeHo Kpu-
MIHAAICTUYHY XAPaKTepUCTHKY Migkymy ocobu, o Hagae myOiyHi MOCayaw, Lo, y CBOIO Yepay, Hagano 3mMoay igeHTUdIKyBaTH
neBHi 0cobMBOCTi BignoBigHO20 Ckaagy 31041HY. Tak, 30Kpema, Ha BigMiHy Big nigkymy, nepegbayeHo20 iHLLMMM CT. CT. CT. 354,
368, 369 KK Ykpaitu, nigkyn ocobw, Lo Hagae nybaiuHi nocyau, 3a CBOEI CYTHICTIO MOXe BYMHSITUCS TilbKK Y popmax nporo-
3uLil, OTPMMAHHS YW HAGAHHSA HEeNPABOMIPHOI BU20gH.

JocnignBium gegiHivito «my6aiuHi noCay2u», NPUIALLIN BUCHOBKY: 3 MOMiX OYgb-SKMX iHILMX CMOPIGHEHNX BUGIB NOCTY2,
BUOKPEM/TIOIOTLCA HACTYMHUMM CYTHICHUMM O3HOKAMM: @) CMPSIMOBAHICTb BEKTOPY HA Peanisauilo CycnifbHO-NOMTUYHMX Td
couianbHMX iHTepeciB; 6) HEOOMEXeHICTb KONa SIK MOTeHLiNiHIX, TaK i PeanbHMX COXMBAYIB BIgNoBIgHMX MOCAYe; B) BUOKpeM-
JIeHICTb nepeniky 3 N0ganbLMMmn ePekTUBHUMM YMOBAMM HAGAHHS HA PiBHi 3AKOHOTBOPYMX MPOLECIB.

[MepcriekTnBy. B MoganbLumx HayKOBMX gOCTIgKEeHHSIX MIAHYETbCS BeCTH poOOTU HAG PO3LUMPEHHSIM BCTAHOBIEHNUX BUHSIT-
KOBMX 0COO/IMBOCTEV GHANI30BAHO20 CKAGY 3/104MHY, LLO 3 KPUMIHANICTUYHOI TOYKM 30y MAE BAXK/IMBE TeOpeTUYHe Ta Mpak-
TUYHe 3HA4eHHsl BIgMOBIGHO,  TAKOX MOK/IMKAHI (0COONMBOCTI) CpUsITV NOGabLIOMY YGOCKOHA/IEHHIO MPAKTUKM 3ACTOCYBAH-
Hfl M0J10KeHb KPUMIHA/IbHO-MPOLeCYanbHO20 30KOHOGABCTBA BigOBIGHO €BPONENCbKOMY gOCBIGY Y YACTUHI NMPUTHA2HEHHS §o
KPUMIHAIbHOI BignoBigaabHOCTI 3a Nigkyn ocobu, Lo Hagae nyoniyHi nocaya.

KmoyoBi cnosa: nyoniuHa nociyaa, nigkyn ocobu, KopynuiiiHi cxemu, cyO'ekT 3104mHY, 00'EKT 3104MHY.

Summary. The article analyzes the definitions of the concepts: ‘bribery of a person”, public services’ (Articles 365-2 and 368 of the CCU).
The author identifies a set of leading features of the concepts under study, as well as the fundamental content of objective and subjective
elements of the crime, which will be of significant importance for improving the theoretical and practical aspects of implementation of the
anti-corruption provisions of the criminal procedure legislation of Ukraine updated in accordance with the European institutional requirements.

The author identifies the gaps in the list of implementing basic provisions of the European anti-corruption conventions in
the national criminal procedure legislation which are currently in practice, in terms of distinguishing specific forms of unlawful
behavior of a special subject.

Introduction. During the period of martial law (which is two and a half years), anti-corruption legislation in Ukraine was sig-
nificantly updated, but updated data from the Corruption Perceptions Index as of the second quarter of 2024 showed that the
state still failed to make a significant breakthrough in the fight against corruption (in the public sphere in particular) [1, p. 58-59].

Thus, criminal procedure legislation emphasizes the need to address the problem of effectively developing innovative methods
to improve the practice of its implementation in terms of abuse of the special status of a person providing public services under
the criminal procedure law of Ukraine, with the simultaneous procedure of bringing its provisions in line with the requirements
of European anti-corruption standards.

Purpose. To carry out a forensic characterization of bribery of a person providing public services as a theoretical and methodolog-
ical basis for further improvement of the practice of applying the new anti-corruption provisions of the criminal legislation of Ukraine

Materials and methods. The materials of the study are:

updated anti-corruption legislation: The Criminal Code of Ukraine (CCU), the Code of Ukraine on Administrative Offenses,
the Law of Ukraine “On Prevention of Corruption”, the Code of Ukraine “On the National Anti-Corruption Bureau of Ukraine”;

works of domestic and foreign authors conducting their scientific and practical research in the context of criminal law analysis
of crimes in the field of official activities and professional activities related to the provision of public services [1-6; 9; 12; 17; 18].

The methods used are primarily based on a systematic approach which makes it possible to study the issues in a single legal
framework. With a view to achieving the stated purpose of the article, the author distinguishes the dialectical approach to scien-
tific knowledge and applies a comprehensive methodology of innovative general scientific modern trends which have found their
application in legal science. Thus, the formal logical method was used to define the definition of “public services” as the essence
of judicial control; the method of legal analysis was used to study the object and subject matter of bribery; the comparative legal
method was used to study the provisions of European legislation.

Results. The article examines and supplements the concepts of “public services” and “bribery of a person”. The author provides
a forensic characterization of bribery of a person providing public services, which, in turn, made it possible to identify certain features
of the relevant crime. Thus, in particular, unlike bribery provided for in other articles of the Criminal Code of Ukraine, bribery of a person
providing public services, by its very nature, can be committed only in the form of offering, receiving or providing an unlawful benefit.

Having studied the definition of “public services”, we came to the conclusion that among any other related types of services,
they are distinguished by the following essential features: a) the focus of the vector on the realization of socio-political and social
interests; b) unlimited number of both potential and actual consumers of the relevant services; c) the separation of the list with
further effective conditions for the provision at the level of lawmaking processes.

Discussion. In further scientific research, it is planned to work on expanding the established exceptional features of the
analyzed corpus delicti, which from a forensic point of view is of important theoretical and practical importance, respectively,
and which are also intended to further improve the practice of application of the provisions of criminal procedure legislation in
accordance with the European experience in terms of criminalization of bribery of a person providing public services.

Key words: public service, bribery, abuse of power, corruption schemes, subject of crime, object of crime.
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HOCTaHOBRa npobiemu. CyKyIHICTb CyTTEBUX
3MiH, AKi OyJI0 COPSAMOBAHO HA «MOEPHI3aIlio»
KPUMIHAJILHOTO 3aKOHOIABCTBO, Y YACTUHI OHOBJIEHHSA
M0r0 OCHOBHUX IT0JIOKEHbD BIIIIOBIIHO 10 €BPOIIEICHKIX
AHTUKOPYHOIITHUX CTAHIAPTIB, aKTUBYE TEPMIHOBY
HEOOXITHICTh B MOIAJILIIIOMY PO3PO0JIeHHI HAKIaKTy-
AJIPHIIINX ITUTAHb 3 YIO0CKOHAJIEHHA ITPAKTUKN H0T0
3aIIPOBAHKEHHS.

XapakTepHUM IHCTPyMEHTapieM Mi3HAHHA CyTHIC-
HUX MPOIIECiB Ta Crierudiku 00yMOBJIEHUX CYCITIJIBHO
He0e3MevyHuX TiAHb € 1X KPUMIHAJIICTUYHA XapaKTe-
pUCTHEKA.

Omxe, 3 METOI HaJaHHA NPABOMIPHOI KpuUMiHAa-
JTICTUYHOI XapaKTePUCTUKN 3JIOUNHY, TIependaueHoro
cT. 368-4 KpuMiHabHOTO KOfIeKCy YKpainu (Hagam —
KK) «ITigkym ocobu, sika Hajae myOJIiuHi TOCIyTH», ITPO-
BiTHOTO 3HAYEHHA HA0yBa€e KOMIUIEKCHUM I0PUIUIHUIA
aHaJTI3 BIATIOBITHOTO CKJIA/TY 3JIOUMHY, aJi?Ke TOCITiKe-
HUM MeXaHi3M CKJIAy 3JI0UMHY AK ITPABOBOI MOIeJIi
CIIMPAEThCs, TIEPII 3a BCe, He TIJIbKKM HA BU3HAUYEHUH
TepeJTiK 03HAK, 3a3HAYEHUX Y 3aK0HI [P0 KPUMIHAJIBHY
BIZITIOBIAAJIbHICTD: IIEPIIOIKepeIaMu HOr0 PO3poOKH
Ta TIOAJILIIOr0 (DYHKITIOHYBAHHSA € TEOPETHUHUM ac-
MeKT KPUMIHAJILHOTO IIpaBa Ta WOro IIpoljecyajabHa
cxiamosa. Hapasi, HaliepekTrBHilIe 3aIIpOBANKEeHHA
TI0JIOKEeHDb KPUMIHAJIBHOTO 3aKOHOAABCTBA Ha MTPAKTHIT
CII0CTEpiraeMo uepes MpuaMy y3arajbHeHHs YyCTaJIeHOl
MIPaKTUKN HOT0 3aCTOCYBAHHA IIPOTATOM CTAJIOTO TIepio-
my. Hocmimxyroun nany mpobiemy, oo cT. 368—4 KK
«ITigrym ocobu, Aka Hamae IMyOJIiYHI OCILYyTH», IIPU-
XOIMMO [0 BHUCHOBKY, III0 CTAHOM HAa CbOTOJI€HHS, THM
Olbllle B yMOBaX BOEHHOI'0 Uacy, HaXKaJjb CIIOCTEpira-
OThCA TIPOTAJINHY AK B TEOPETUYHI, TaK 1 B IPAKTUY-
Hili yacTrHI eeKTUBHOI peatisalii nux mojioxkeHs KK
Yxpaiuu. OTiKe, KpUMIHATICTUYHA XapaKTePUCTUKA
MIKYITy 0co0u, 10 Ha/gae IyOJIiuHI OCIyTH, € 6a30BUM
«(pyHIaMEeHTOM» JIA e(PEeKTUBHOTO 3aITPOBAIKEeHHSA
OHOBJIEHUX aHTUKOPYIIINHUX mosI0keHb ynHHOro KK
Yrpainu, 110 0co6IMBO aKTYaIbHO 34 BiJICYyTHOCTI BifIIT0-
BiJTHOI ITPAKTHUKY 3aCTOCYBAHHSA B ITePi0j] BOEHHOTO Yacy.

Anajtiz ocTaHHIX DOCTIIKeHBb i mMyOIiKaii.
ITpo6ema mocsmimxeHHA AeiHIINT «TyOIIUHI TTOCITYTH»
3araJjioM Ta SAK CKJIaJ0Ba TE€PMiHOJIOTIYHOTO 3BOPOTY
«ocoba, AKa Hajae My0IiuHI TOCIIyTh» 30CcepeKyBaja
yBary [Jis IOaJIbIIoro 3’ ACyBAHHA HACTYITHUX TOCITi/I-
nukis: C. €. Abnamceroro [1], O.B. Bexa [2], O.T. Bi-
soxoub [4], B. C. Boposikogoi [6], B. K. I'pumyka [9],
B.B. ILnekana [12], O. A. ®Paiiepa [3], M. M. Aumi-
Hoi [17], A.M. fdmenxka [18] ta in. Tum uacom B Teopii
KPUMIiHAJIBHO-ITPOIECyaIbHOT0 TIPaBa BiAMOBIHE M0-
HATTA He 0yJI0 TocTaBIeHe KOMILJIEKCHO Ha PO3TJISAL.
Mu noromkyemocs, 1o iHAUBIAYaIbHI aCIEKTU KPUMi-
HAJTICTUYHOI XapaKTePUCTUKHU ITIKYILy 0CO0H, 110 HAJIa€
ITy0JTIYHI TTOCJTYTH, BCE K-TAKU YACTKOBO OYJIN POSTJIAHYTI
B KOHTEKCTI KPUMiHAJIBHO-IIPABOBOTO aHAJTIZY 3JI0UNHIB
y cdepi ciryx60B01 MiAIBHOCTI TA ITPOQECiiHOI MiATb-
HOCTI, TIOB’A3aHO01 3 HAJTAHHAM ITyOIIUHUX IIOCIIYT, i
3okpema, y parnax B. K. I'pumyka [9], B. B. ITinekana
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[12], M. M. Armainoi [17] Ta qeAKnX 1HIIUX JOCTIIHUAKIB.
Onnak crerudivHuX TOCITIIKeHb, AK 0 OyJIu CIIpaMoBa-
Hi HA PO3IMIUPEHHA KPUMIHAJIICTYHOI XapaKTePUCTUIIL
OiKYIy 0co0u, 110 HA/Ia€ MyOJIiUHI MOCIYyTH, CTAHOM
Ha CHOTOJeHHA HaKaJIb He Bi0yJI0CH.

MeTa DOCHImKeHHA — OOCIianTy aediHilii mo-
HATD <IHiAKYII 0CO0M», «IIyOJIIYHI mocayru» (cT.cT. 365—
2 ta 368 KKY), «3ificHUTA KPUMIHAJIBLHO-ITPABOBY
XapaKTEePUCTUKY IIKYILy 0co0u, AKa Hagae my6sriuHi
THOCJIyTH, B AKOCTI TEOPETUKO-METOL0JIOTIUHOr0 ITif-
I'PYHTSA 3 METOIO TIOAJTIIION0 YIOCKOHAIEHHSA ITPAKTH-
K 3aCTOCYBAaHHSA HOBUX aHTHUKOPYIIIIIMHUX TTOJIOKEHb
KPUMIiHAJIBHOTO 3aKOHOIABCTBA YKpaiHU.

Marepiaau i MeTomu. MaTepiajiamu mocIimKeH-
HA €:

— OHOBJIEHE aHTHUKOPYIIIiiiHe 3aK0HOmaBCTBO: Kpumi-
naneHuil Kogexc Yxpaiuu (KKY), Kogexc Yepainu
IIPO aIMIiHICTPATHUBHI IIPABOIIOPYIIIeHH, 3aK0H YEpa-
iuu «IIpo s3amobiranua Kopymiiii», Kogeke Yrpainu
«IIpo HarrioHasibHe aHTUKOpYMITiiiHe 6I0p0 YEKpaiHu»;

— TIpalli BITYMBHAHUX TA 3aPYOLKHUX aBTOPIB, IO IIPO-
BaJATH CBOI HAYKOBO-TIPAKTUYHI IOCITI/IPKeHHA ¥ Oyu
PO3IJIAHYTI B KOHTEKCTI KPUMiHAJIbHO-TIPABOBOTO
aHaJIi3y 3JI0UMHIB y cepi cirysk60B01 MiAIBLHOCTI Ta
npodeciiiHol IiAJIBHOCTI, II0B’A3aHO0I 3 HAAAHHAM
IyOJIIYHUX HOCJIIYT.

BuxopucranHa MeToiB 00yMOBIIIOETHCA, TIEPII 3a
BCe, CUCTEMHUM IiAXO0Q0M, II[0 Ja€ MOYKJIUBICTE JI0-
CJITKYyBaTU OPOOJIeMU B €IUHIN IOPUAUYHINA TIJIOIIU-
Hi. 3 MeTO MOCATHEHHS C(POPMOBAHOI METHU CTATTI
BUOKPEMJIEHO TiaJIEKTUYHUI ITi/IXi] HAYKOBOTO ITi3HAH-
HA Ta 3aCTOCOBAHO KOMILJIEKCHY METOI0JIOTiI0 1HHOBA-
IMIMHUX 3arajIbHOHAYKOBUX CyYaCHUX HAIIPSAMKIB, III0
BHAUIILTN CBOE 3aCTOCYBAHHA caMe B IOPUIUIHIN HAYIII.
Taxk, opMasIbHO-JIOTIUHIN MEeTO 6YB BUKOPUCTAHUI
3 MeTOI0 BU3HAUEHHA HediHimil «my6IiuHi IoCIyrun»
CYTHOCTI Cy/TOBOT'0 KOHTPOJI0; METOJ FOPUINIHOTO aHA-
i3y — MOCIKyI0Un 00’ €KT Ta MpeaMeT MigKyILy; 3a
JIOTIOMOT'OI0 TIOPiBHAJIBHO-TIPABOBOTO0 METOAY 0yJI0 10-
CJTIPKEHO HOPMU €BPOMEMCHKOT0 3aKOHOIABCTBA.

Buxiiag ocHoBHOTO Marepiasy. [lix nyomiuanmu
nociryramu y cr. 368-4 «Ilimkyn ocobu, sika Hagae Iwy-
osmiuni mocayru» KKY posymirorsesa: a) amMiHicTpaTuBHi
TOCJIYTH, AKi HAAITHCA OpraHaMHu Iep:KaBHOI BJIaIH,
JIep:KaBHUMU IMAMTPUEMCTBAME, YCTAHOBAMU 1 OpraHisa-
IiAMU, & TAKOK OPraHaMU MICI[€BOT0 CAMOBPSAYBaHHA
i yac 3mificHeHHsA JeJIeroBaHIX II0OBHOBAYKEHDb Ta
3TITHO 3 IIEPEJIIKOM, PO AKI MU 3a3HauvajIi BUIle; 0)
IOCJIYTH, AKI HATalThCA HA IIPodeciiHiil 0CHOBI TaK
3BaHUMU «CAMO3aUHATUMU 0C00aMU», Y TOMY YHCJIIi
ocobamu. AKi 3MIMCHIOITE HAJIEKHY IIpodeciiiny mi-
AJBHICTH Ta IIi] Yac 3aifiCHeHHA CBOEI Ipodeciiitoi
MIAJIBHOCTI; B) MOCJIYTH, 1[0 HAAAITHCA OPUIUIHUMEI
ocobaMu IIPHUBATHOTO IIpPaBa.

Buokpemumo kBastiikyroui osHaku 368-4 crarTi
KEKY: a) BuniHeHe oBTOPHO; 0) 3a IIOIIEPEAHBO 3MOBOKO
TpyII0t0 0Ci6; B) mOeAHAHE 3 BUMAraHHAM HeIllpaBoMip-
Hoi Buronu. [Ipu 1[s0My BapTO HATOJIOCUTH: BUMATAHHSA
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HeIIPaBOMipHOI BUTOAY 03HAYAE BUKJIA/IEHY Y PilTydiit
(opmi 0coboro, AKA HAAE ITyOJIIUHI ITOCIIYTH, IIPOIIO3HU-
Iif0 HAJIATH ¥l YU TPeTiii 0cob6i HEITPaBOMipHY BUTO/Y.

Tak, 6esrocepeIHiM 00’ €KTOM ITiIKYILy 0CO6H, SKa Ha-
Jla€ My0JTivHI TOC/IYTH, € 3aKOHHA TIAJIBHICT TAKUX 0Ci0.

O0’ekTHBHA CTOPOHA, IependadeHoro u. 1 cr. 368-4
KK, nonsarae y Takux miax, ax: 1) mpormosurria Hempa-
BOMIPHOI BUTOAY; 2) HAOAHHA HEIIPABOMIiPHOI BUTO/I;
3) mepenava HEIPaABOMiPHOI BUTO/H.

Cy0’ekTaMu KPpUMIHAJIBHOTO ITPABOIIOPYIIIEHHA 32
Li€F0 CTATTEI0 BUCTYHAIOTE: U. 11 2 — Gyap-AKa ocyaHAa
ocoba crapie 16 pokiB, y ToMy YHCJTi 1HO3EMITi, AKI He
OPOKUBAIOTH B YKpPAIHI IIOCTIIHO, ajie 3aIrporoHyBa-
JIY, TI00011IAIH, B3sIu abo Hafaau xabap rpoMagsgaHaM
Yepaiuu (4. 2 cr. 8 KK); u. 1-4 BRiII0YHO — Cy0 €KTH
HaJaHHA IIy6IiYHUX mocayr [8].

Cy0’ekTHBHA CTOPOHA XapPaKTEPU3YEThCA TPAMUM
yMucaoM (BUHHUU YCBiIOMITIOBAB IIPOTU3AKOHHUH Xa-
paKTep CBOIX [Iiii, YCBIAOMITIOBAB MOKJIMBICTD CYCITIJTEHO
HeOe3IMeuHnxX HACTIOKIB 1 6akaB IX HacTaHHA).

Hapasri 3po6umo xapaKkTeprucTUKY HEepeJTIiKy HificTaB
3 HacTaHHA BignosigaisHocTi 368-4 crarti KKY. OToxe,
Cy/I0Ba MPAKTUKA BUXOOUTH 3 TOTO, IO BiIIIOBiAaJIhb-
HICTb 32 OJ/Iep’KaHHA HEeIIPaBOMiPHOI BUTOOU HACTAE
Hes3aJIeyKHO BiJ TOro UM BUMHMJIA 0c00a, AKA Hamae
OyOJTiuHI TTOCIyTrH, il a6o momycTusia 0e3aiAIbHICTh
3 BUKOPUCTAHHAM HaaHUX iii TOBHOBAKEHb B iHTEpe-
cax TOro, XTO HaJla€ TaKky BUTOMAY, ab0 B iHTepecax Tpe-
TBOI 0CO0M, & TAKOXK UM MaJjia HaMip BUKOHYBATH IO
ymoBy. IIpu nibomy, Hanpukian, gii ocobu, Aka Hagae
IyOJTiuHi ITOCJIYTH, MOXKYTh OyTH AK HEBaKOHHUMU, TaK
1 3aKOHHMMH, 1[0 BXOJATH 10 KoJjia il IpogeciiHuX I10-
BHOBQKEHb, 3IIMCHIOIOTHCA B YCTAHOBJIEHOMY TTOPAIKY
rorro. OKpiM TOro, BiIIOBiIAJILHICTE 34 OEPIKAHHA He-
IIPaBOMIPHOI BUTOAY HACTAE HE3AJIEFKHO Bill TOT0, KOJIU
OyJia ofiep:kaHa HeIlpaBOMipHA BUTrofaa, TOOTO A0 UM
MiCJIA BUMHEHHA 000010, KA HAJIa€ MyOJIiYHi TIOCIYTH,
miii a6o i1l 6e3MiAIbHICTh 3 BUKOPHUCTAHHAM HAJAHUX 1i
TIOBHOBAKEHb B iHTEpecax TOro, XTO HAIa€e TAKY BUTOLLY,
abo B iHTepecax TpeTwhol ocobu. Harmmpukianm, AKIIO
ocoba, AKa HajIae MyOJIiuHI TTOCIyTrU, BUKOHAJIA TIEeBHI
[Iii, CIPAMOBAaHI Ha OfepsKaHHA HeIIPaBOMIPHOI BUTOMH,
aJjie 1i He ofiepskajia 3 IPUYNH, AKI He 3aJIeKasIu Bif 11
BOJII, TOII BUMHEHE CJIi[] KBATi(iKyBaTH AK 3aMax Ha
migKyn oco0u, AKa Hagae myoJriuni mociryru [8].

IIrpacdwui canxrii 3a 1. 1 crarra 368-4 KKY: mpo-
TO3UIIiA UM 00IIAHKA ayIUTOPY, HOTapiycy, OIliHIOBaUy,
1HIITIE 0c001, AKA HE € IepP:KaBHUM CJIy:K00BIIEM, TI0CAI0-
BOIO 0CO00I0 MiCIIEBOTO CAMOBPAYBAHHSA, ajie TPOBA/IUTh
mpodeciiiHy MiAIBHICTD, OB A3aHY 3 HATaHHAM ITy0Iid-
HUX TIOCJIYT, Y TOMY YHCJIi TIOCIIYT eKcrepTa, apoiTpak-
HOTO KepPyIJoro, ITPUBaTHOI0 BUKOHABIIA, HE3AJIEIKHOTO
ToCepeHUKA, WieHa TPYI0BOT0 apbiTpasKy, TPeTenChKo-
ro cymmi (I yac BUKOHAHHA [UX (DYHKITH), HagaTu
omy/iit abo TpeTiit 0co0i HEeITPaBOMIpHY BUTO/Y, a TAK
caMo HaJaHHA TaKol BUTOOu a0o0 IIPOXaHHA il HagaTu
3a BUMHEHHA 0c00010, AKa Hajae IMyOJIiuHI ITOCIIyry,
Iiti a6o i1 6e3MiAIbHICTh 3 BUKOPUCTAHHAM HAMAHUX 1

TMIOBHOB&)KEHB B 1HTEPECax TOT0, XTO IIPOIIOHYE, 00iIde
Uy HAJIa€ TaKy BUTOY, a00 B iHTEpecax TpPeThol 0coou —
KapamTbea MTPadoM BiJ OFHIEl THCAYL 0 YOTUPHOX
THCAY HEOIIOJATKOBYBAaHUX MiHIMYyMiB JOXOIIB I'poMa-
IsTH 200 TpoMaACchKUMU po6oTaMu Ha CTPOK Bij cTa /10
JIBOXCOT rOJIMH, 200 00MeKeHHAM BOJII Ha CTPOK 10 IBOX
POKiB, a00 M030aBI€HHAM BOJII HA TOU camuii CTPOK [8].

IIIrpadmui caukirii 3a u. 2 crarta 368-4 KKY Ti cami
mii, BUMHEHI IIOBTOPHO ab0 3a II0IepeaHbOI0 3MOBOIO
TPYIOI0 0Ci0 UM OPraHi30BaHOIO TPYIIOI0, — KapaThCA
mrpadoM Bif ABOX THUCAY A0 ITATH THCAY HEOIOTATKO-
BYBaHUX MiHIMyMiB [I0X0AiB rpoMagAH a6o o0MerkeH-
HAM BOJI1 Ha CTPOK JI0 YOTUPHOX POKIB, a00 11030aBJIeH-
HAM BOJII HA TOI caMuii cTpok [8].

IIrpadui cankiii 3a 4. 3 crarra 368-4 KKY: npu-
WHATTA TPOIIO3ULIil, 00IIAHKY a00 OJIePyKaHHA ayIUTO-
POM, HOTapiycoM, IPUBATHUM BUKOHABIIEM, €KCIIEPTOM,
OITiIHIOBaUEM, TPETEMCHKUM Cy/Iet0 ab0 1HIII0K 0C000¥0,
SAKA TIPOBAIUTE ITPOMECIHHY TiAILHICTD, 0B A3aHy 3 Ha-
JaHHAM IIyOJIIYHUX ITOCIIYT, 4 TAKOXK He3aJIeXKHIM I10ce-
PEIHUKOM Yu apOiTpOM ITiJT Yac PO3MVIALY KOJIEKTUBHUX
TPYAOBUX CHOPIB HEIIPAaBOMipHOI BUTOIU JJiA cebe uu
TPEeTHO1 0COOU 3a BUMHEHHS il a60 0e3IiAILHICTD 3 BU-
KOPUCTAHHAM HaJaHUX 1 TOBHOBAYKEHBb B iIHTEpecax
TOT'0, XTO TIPOIIOHYE, 001IIA€ UM HAAE TAKy BUTOY, 200
B iIHTEepecax TPeThbol 0c00r — KaparThCA MITPAgOM Bijl
ABOX THCAY OO YOTHPBHLOX THCAY HEOIIogaTKOBYBaAHUX
MiHIMYMIB JIOXOOiB TPOMafsAH a00 BUIIPaBHUMU PO0O-
TaMU Ha CTPOK BIJI OTHOTO /10 JBOX POKiB, 200 apemrom
Ha CTPOK /10 IIECTH MIiCAIlIB, a00 00MeKeHHAM BOJII Ha
CTPOK BiJI ABOX [0 II'AATH POKIB, 400 M030aBJIEHHAM BOJI1
HAa TOIi CAaMUH CTPOK, 3 TT030aBJIEHHAM IpaBa 00iiiMaTn
IIeBHI Mocaay 4y 3aliMaTUCA IIeBHOI0 OIAJILHICTIO Ha
CTPOK 0 TPHOX POKiB [8].

B mtomuHi 10puanyHOT TPAKTUKU CKJIa[ 3JI0UUHY
Mae KBasiikalriiine 3SHaUEHHA: a) 100 BUKOPUCTOBY-
IOTh [JIA 3icTaBJIEHHA (DAKTUYHUX O3HAK BUMHEHOI'O
IiAHHA 1 03HAK, IIepedaueHux 3aK0HoOM; 0) CKJIa 3J10-
YUHY BU3HAYAE ITOCTIOBHICTD aHAaJII3y Ta JTI0BEJIeHHA
HAABHOCTI BIAIIOBITHUX 03HAK; B) 3 yPaxXyBaHHAM BU/LY
CKJIQJTy 3JI0UMHY BU3HAYAIOTH 000B'A3KOBI O3HAKH [JIA
KOHKPETHOTO CKJIAJIy 3JIOUMHY; I') BUJI CKJIA/LY 3JIOUUHY
BPaxXOBYIOTh IIPU BCTAHOBJIEHHI MOMEHTY 3aKiHUEHHSA
BI/ITIOBI/THOTO TOCATAHHA; ) BUJ CKJIaAy 3JIOUUHY JAE
3MOT'y BU3HAQUaATU YU OXOIJIIOBATU BUMHEHE OI[HieIO
KPUMiHAJIBHO-ITPABOBOI0 HOPMOIO UM BiJ0yBa€THCA Cy-
KyIIHiCTb 3JI09uHiB [6, ¢. 15-16].

OTixe, TOCITIKYOUN 06 €KT MIAKYILy 0COOH, 10 HAa-
Jla€ MyOJTIuHI MOCJIYTH, BCTAHOBJTIOEMO, 1[0 HUM € BPery-
JIbOBAHA 3aKOHOJABYNME HOPMAMU crieltudivHa Tisiib-
HICTB BIQIIOBITHUX 0Ci0. SyMTMHUMOCH HA €TATLHOMY
3’'AcyBaHHI Ta yTOUHEHH] 6230BUX KATErOPiii, TAKUX AK
mpodecifina qisJIBbHICTD TA IIy0JIIYHI TOCTYTH.

Hediuimia «opodeciiina misabHICTE» y IIPaNAX
HAYKOBIIIB 3ycTpivuaeThcA BUOIPKOBO, HaTOMicTh ['pu-
urykom B. K. [9, c¢. 236] npupgisieHo sHayHy yBary mo-
CJIIPKEHHIO MOHATTA «Ipodeciiina KBajiikaiisa»,
ILnexan B.B. [12, c. 67] mocmimxyBaB gediHirito «rpo-
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(eciiina opieHTaliA», «IIpodeciiiHa KOMIIETEHTHICTb»
Ta «He3aJIeyKHa IIpodeciiina MiAIbHICTE» BUBYAJIACA
Armmuainoro M. M. [17, c. 59].

O.A. ®aiiep [3, c. 128-129] y cBOIX IOCITIKEHHAX
IIOXO[ITUTH BUCHOBKY, 110 podeciiiHa AiAIbHICTD —
Ile Taka MIAJIbHICTD, AKa, II0-IepIlie, 3aiiCHI0EThCA
ocobamu-npodecioHaIaMu, 0CO0INBI 03HAKYU AKUX BU-
suaueni Kmacudikaropom mpodeciii; mmo-gpyre, ix mi-
AJBHICTH MOKE CIIPUYUHUTHU MIKOAY TPETiM ocobam.
i mpaBUIIBHOL OIIHU JisJTBHOCTI, K IIPOQeCciiiHoi,
HeoOXi/THO BCTAHOBUTH HAABHICTE 11 CTPYKTYPHHUX eJie-
MEHTIB I HacaMmIepes, TAaKUX AK MACOBICThb, 0COOJIMBA
BiATIOBIIABHICTE 0Ci0, AKI 3MICHIOIOTD ITPOdeCciiHy
MiAJIbHICTB, BUCOKI BUMOTH JI0 TAKUX 0Ci0 3 GOKY Cy-
CITIJIBCTBA, 1HTEJIEKTYAJIbHUIN XapaKTep TOIIIO.

IIporasimau B YMHHOMY 3aKOHOIABCTBI, a came Bif-
CYTHICTb Y HOpMaX 3aKpIMJIEHOTO TIOHATTA ITyOTIUHUX
IOCJIyT 3HAYHO BILJIMBAE HA e(DEeKTUBHICTh MPAKTUKU
sacrocyBanua KK B uacTuni fiMOBipHOCTI TIPUTATHEHHS
0 KPUMIHAJIBHOI BiMOBIAAJIBHOCTI 3@ MiKYIl 0CO0H,
110 HaJae MyO0JIiuHI moCJayru. Y HaIlllOHAJILHOMY 3a-
KOHOJABCTBI ITepesliKk OKpeMUX IJIATHUX IyOJIIUHUX
IIOCJIYT 13 3BaKOHOAABYO BPETYJIOBAHUM MOPAIKOM iX
HAJaHHA HABOJUTHCA y PO3PISHEHUX HOPMATHUBHO-
ITPAaBOBUX aKTaX.

Bepyui mo yBaru (axr BiZcyTHOCTI 3aKOHOLABUOI
nediHimil HOHATTA MYyOJIIYHUX TOCIIYT, HAYKOBI[AMU
6yJ10 3p006JIEHO IOCTATHIO KiJIBKICTH CITPOO II[0JI0 PO3PO-
6JIeHHA HAYKOBOI mediwimii BimmoBigHoro mouATTA. Taxk,
nanpukaan, €. Tanamina Ta FO. TixoMipoB BUALIAITH
TaKl CyTHICHI 03HAKU ITyOJIIUHUX ITOCJIYT: &) CIPAMO-
BAHICTh MOCJIYT HA peaTi3alliio CyCITiJIbHUX 1HTepeciB;
6) HeoOMesKeHe KO0JI0 KOPUCTYBAaYiB TAKUMU ITOCJIyTaMU;
B) HAQJIaHHA TAKUX IIOCJIYT OPTaHOM JIep:KaBHOI, MyHi-
IUITAJILHOL By a60 1HIITUM Cy6 €KTOM; T') 6a3yI0ThCS
AK Ha MyOJTIUHIN, TaK 1 Ha MPUBATHII BiaacHocTi [4].

Po6iiaun akiieHT Ha WPUAUYHO-TIPABOBIill 3HAUY-
II[OCTI JepsKaBHUX IIOCJIYT, PO3PISHAIOTH IX ABa BU/N:
a) TI0CJIYTH, 110 BUPAYKAITHCA Y BUMHEHH] I0PUIUIHIX
i (meprxaBHA peecTpariisa cy6’ eKTiB, 06 €KTiB, (DaKTiB,
Iiii, JIilleH3yBaHHA, aTecTallid, aKkpenTallis, Bugada
ITO3BOJIIB TOIII0); 6) TIOCJIYyTH, 1[0 BUPAYKAIOTHCA y BUU-
HeHHI (haKTUYHUX [Iii1 (KOHCYJIBTYBaHHA, HATAHHA Me-
IIAYHOI IOTIOMOTH, HAJIaHHA iHdopMarrii 3 indopmarrii-
HUX 60a3 ganux Touio) [5].

Harowmicts M. I. XaBpoHIOK HAT0JI0IIyE, IO Ly0JTid-
HUMH II0C/IyraMy MOYKHA BBaKATH JIUIIE TaKi, AKi «CHH-
Te3yThCA» IIyOJIYHUM CEKTOPOM (MaeThCcA Ha yBasi
OpraHu JIep:KaBHOI BJIa1, OPTaHU MICI[€BOTO CAMOBPA-
IlyBaHHsA, TiAIIPUEMCTBA, YCTAHOBU Ta OpTraHizarlii gep-
’KaBHOI Ta KOMYHAJIBHOI (DOPMU BJIACHOCTI), 4 B AeAKNX
BUOKPEMJIEHUX BUTIAIKAX — IIPUBATHUM CEKTOPOM 3a
YMOBU HECEHHA BiMIOBIAAJILHOCTI MyOJIIUHUM CEKTO-
pom (1y6JTiuHO1 BjIau) ¥ BiITTOBIHO 32 00yMOBJIEHUIA
PaxyHOK crieru(iuHuX IIyOJIIYHUX KOUITIB (MaeTheA
Ha yBasi KOIITH JIePKaBHOTO TA MiCI[€BUX OIOPKETIB).

ITpomoBxkmMoO IIpaIoBaTh HAJ BHOKPEMJIEHHAM
BUAY IyOIIUHUX IOCIYT B 3aJIEIKHOCTI Bif Cy0 €KTa,
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1o Hajae myOurivHi mociryru abo yIIOBHOBAXKEHUH 3Iic-
HIOBATH HAIJIAL 34 OefjialiHoM Ta e(eKTUBHICTIO IX
HaJaHHA BiIIIOBIAHO HagauHA. BuokpeMuMo 1Ba ocHO-
BOTIOJIOXKHUX BU/Y ITyOJIIYHUX TIOCIIYT: a) JEePIKaBHI, 110
HAAIThCA OpraHaMy Aep:KaBHOI Biaagu (IIepeBasKHO
BUKOHABYO1), JEPIKABHUMU ITIITPUEMCTBA, yCTAHOBAMH,
OpraHi3aliAMu, OpraHaMu MiCIIEBOTO CAMOBDPALYBaH-
HA B HOPANKY BUKOHAHHS [IJIETOBAHUX JIEP3KaBOIO TI0-
BHOBayKEHbB 32 PAXyHOK KOIITiB Jlep:KaBHOTO OIOKETY;
0) MyHIIIUTIAJIBHI TOCJIYTH, 1[0 HAJAIOTHCA OPraHaMu
MICIIEBOTO CaMOBPANYBAHHA, OpraHAMHA BHUKOHABUOI
BJIaU Ta MiJIPUEMCTBA, YCTAHOBAMU, OPraHIi3aI[iaAMU
B TIOPAMKY BUKOHAHHS [IeJIETOBAHUX OpraHaMU MiCIeBO-
T0 CAMOBPSAIyBaHHA TOBHOBAYKEHD 32 PAXYHOK KOIIITIB
micieBoro 6romxkety [9, c. 73-74].

3BepHEMOCH [0 TIOAIBIIIOT0 TPAKTYBAHHA AediHilTil
«IIy0JIiuHi ITOCJIyr» Ha 3aKOHOIABYOMY PiBHI, a caMe:
myOJIivHI ITOCIIyTH 3rigHo 3i ¢T. 368-4 «Ilimkym ocobwu,
sxa Hamae myosriuni mociyri» KKY posywmitorses: a) aj-
MIiHICTPaTUBHI MOCJIYTH, AKI HAJJAI0ThCA OpraHamMu Jep-
JKaBHOI BJIA[IH, IePyKaBHUMU ITiIIPUEMCTBAMU, YCTAHO-
BaMH 1 OpraHisaifiaMu, a TaKOK OpraHaMH MiCIIEBOT0
CaMOBPAMYBAHHSA Mi Yac 3MiMCHEHHS JeJIeTOBaHUX
IOBHOBAyKEHBD Ta 3TIIHO 3 IIePEJIIKOM, IIPO AKI MU 3a3Ha-
JasIu BUIIe; 0) ITOCIIYTH, AKI HAJAITHCA Ha TTPodeciitHiil
OCHOBI TaK 3BAaHUMU «CAMO3AMHATAMU 0CO0AMI», ¥ TOMY
YHCITi 0c00aMU. AKi 3IIMCHIOITH HAJIEIKHY IIPOdeciiiHy
MiAJBHICTE Ta I Yac 3MiMCHEeHHA CBOEl IPoeciiuol
MIsUTBHOCTI; 3 — ITOCJIYTH, 10 HATAI0ThCA I0PUAUIHUMUI
ocobamu IIpuBaTHOrO Ipasa [16, c. 131-132].

ITigkyn, axuii MoXke HAJABATUCA Yy BUTJIA/I CITEIH-
(iunoi dopmu, a came: cipAMYBaHHA HEITPABOMIPHOI
BUTOIU CJIyKO0Biil 0c06i, Mae Ha MeTi miepenatu (me-
peciaTu) came BUHATKOBII 0001, KA HaglJIeHa KOM-
THeTeHITiel0 3 HAJaHHA IyOJIIYHUX MOCJIyT, ab0 TpeTii
0c001, a60 OyIb-AKill 1HIIIi 0c001 32 BUMHEHHS BiIIOBI/I-
HOI0 0€000I0, 110 BiAMOBIAHO 3aKOHOOABYO IIPABOMOYHA
HaJgaBaTH IMyO6JIiuHI ITOCIYyTH, CYKYIHICTh IeBHUX Ail
a0o HaBIIaku ii 6€3AIAIBLHICTD 13 TTOIAJIBIINM 3aCTOCY-
BaAHHAM HAa IIPAKTUIN Ta BUKOPUCTAHHAM HATAHUX 1i
MOBHOB&)KEHDb B iHTEpecax Tiel 0cobu, AKa came KOM-
HeTeHTHa HaJaBaTU BiINIOBIIHY BUTO/Y, a00 K, 3aBa-
JKAl0UM HA 1HAWBITyaJbHUI BUIIAI0K — HA KOPUCTH
TPETHO1 0COOU.

3aKOHOIABCTBO 3BY:Ky€ «00CAT BiIIOBIMAIBHOCTI»
ocobu, 110 HaJae MyOJIiUHI MTOCIIYyTH, 3a OfepPKaHHA
HeITPaBOMIipHOI BUTOJIM TPETHOI 0C000I0, Y crierudid-
HOMY BUIIQ[IKy, CaMe KOJIU BiIIOBigHA BUTOma OyJia
HajaHa 6e3 BijoMa 0codu, 10 Hajiae MyO0JTiuHI TTOCITy-
I — B IaHOMY BUTAQJKY BiJIIOBiHA 0co0a He HECTH-
Me KpuMiHaJbHY BignmoBimanbHicTh [13; 14]. Jauwuii
(hakT MoxKke MOKA30BO CBIIUUTH IIPO Te, II[0 0co0a, AKa
Hajiae MMyO/IivuHI MOCJIyTH, qifiICHO HEe MOIia HaJgaBaTU
MOJAJILIIOI 3rOAY HA OfepP:KaHHA HeIIPaBOMIPHOI BU-
roau TPeTiM ocobaM 3a BiAIIOBIAHE BUMHEHHS Oiil a6o
0e3IisAJIbHICTD 3 ITOJAJIBIINM BUKOPHUCTAHHAM 0C000I0,
10 Hajae MyOIiuHI MOCIYyTH, B paMKax 3aKOHOIaBUO
o0MesKeHUX il TTOBHOBAa)KE€Hb B iIHTEpecax came Toro,



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 7 (77), 2024

// Criminal law and criminology;
penal laws //

XTO HaMaraeTbcsA Ha/iae BiAIOBIIHY BUToAy, a6o X B iH-
Tepecax TPeThoi 0coOu.

HocBsiz miportecyaabHOI IPAKTUKU CBITYUTH ITPO TeE,
110 BIIIOBIJAJILHICTD 32 OEeP:KAaHHA HellpaBOMiPHOL
BUIOAM HacTae He3aJIesKHO Bif TOro, UM JiMCHO BUM-
HUJa ocoba, 10 Hajae IMyOJTiuHi mocyrd, il abo K
MaJjia Heo0epe:KHICTbh Ha mpodeciiiHoMy PiBHI IOITy-
cTuTH 6e3MiIAIBHICTE 13 3aCTOCYBAHHAM JIeJIETOBAHUX
i MOBHOBaXKEHb B 1HTepecax TOro, XTO caMe Hajae
BIIIOBIJTHY BUTO/Y, a00 K, AK OyJI0 3a3HAYEHO HAMU
BUIIIE, B iIHTEpecax TPeThoi 0co0M, a TAKOK JOAATKOBO,
Yy B3arajii Majia JieBUil HaMip BUKOHYBATH 1[I0 YMOBY
B Mai0yTHeoMy [16]. Bepyuu mo yBaru Toii BUIIa/IOK,
KOJIM BiJITOBiHA 0coba, 110 Hajae myOJIiyHi MOCIIyTH,
BCe JK-TaK! BUPINIWIA TPUNHATY HEIIPABOMIipHY BUTO-
Iy, HaBITh y 3HAUYHUX PO3Mipax, OMHAK IIPU I[bOMY He
YCBiJTOMJTIOIOUH, 110 caMe 3a I1e BOHA TIOBUHHA BUMHU-
TH KOMILJIEKC KOHKPETHUX Aiil ab0 yTpUMaTUCA Bif iX
3aCTOCYBAaHHA 13 OTHOYACHUM BUKOPUCTAHHAM J1€JIero-
BaHUX HA 3aKOHO[aBUOMY DPiBHi il IIOBHOBaKeHb, B Ta-
KOMY BUIIQ[IKy JaHa 0co0a 00’ €KTUBHO He PO3TIIALAETHC
3aKOHOIABCTBOM came SK Cy0 eKT 3JI0UMHY, mepeda-
yeHoro cT.cT. 368-4, 365-2 «Iligkyn ocobu, sika Haae
my0JtiuHi mocayrun» KKY.

IIpenqmerom migKyIy ocoou, 1m0 Hagae myOJTivHi mo-
CJIyTH, € HEIIPaBOMipHA BUTOJIa — IIe TPOIIOBI KOIITH
abo iHIIe MaliHO, IepeBaru, MJIbru, MOCIyTu, HeMa-
TepiaJibHI aKTUBH, SKi MTPOMOHYIOTh, 001IAI0Th, Haga-
10Th 200 OIePIKYI0Th 6e3 3aKoHHMX Ha Te migcras OTke,
3MICT HOHATTA «HEITPABOMipHA BUTO/1a» BUSHAYAIOTb TPU
000B’s13K0BI 03HAKM: 1) HEIIPABOMIiPHO BUTOOI0 MOKYTh
OyTu JIUIIIe TaKi IIPeIMEeTH, IK TPOIIIOBI KOIITH abo0 iHIIe
MaiHoO, IepeBary, Iijbru, IOCJIyri, HeMarepiajbHi ak-
TUBW; 2) 11l TPEIMETH TPOIIOHYIOTh, 00IIAI0Th, HAJAI0Th
a00 ofiepP:KyI0Th 6e3 3aKOHHUX Ha Te TijcTas [8].

Hocmipkyoun npeaMer miaKyIry ocoou, SKa Hagae
ny6JIIivHI DOCIyTy, HUM € HeIIpaBOMipHAa BUroga —
(imarcu a6o Oyab-sKe iHIIe MAHO, ITIepPeBarH, MMiJIbru,
00HyCH, 3HUIKKU, CKUIKU, ITOCJIyTH, HEMAaTepiaJibHi aK-
TUBU, AKI MOKYTb IIPOIIOHYBATH, 00IIATH, HAJTaBaTH ab0
OIEPKyBaTH, HE MAIOUM OJTHOYACHO HA T€ 3aKOHHUX Ti/I-
craB. Omre, aHATIBYI0UN 3MICT HOHATTSA «HEIIPABOMIpHA
BUT0/1a», BUOKPEMIMO TPHU OCHOBHI 000B’A3KOBI 03HAKI:
1) HemTpaBOMipPHOI BUTOHOI0 MOXKYTH OyTH JIUIIE TaKi
npeaMeTH, AK (QiHaHcy (MPOIIOBI KOIITH — IOTiBKOBL
a00 0e3roTiBKOBi), a60 Oy/Ib-AKe iHIIIe MAITHO, IepeBaru,
0oHycCH, ITJIBIY, 3HWKKHU, CKUAKHU, OCJIyTHd, HeMaTepi-
aJIbHI aKTWBU; 2) BUIE3ra/IaHi IPeIMEeTH MOKYTb AK
OPOIIOHYBATHUCA, TaK 1 OyTu o6iIAHUMY, HaaHi a6o
oTpUMAaHi 0e3 3aKOHHUX HAa Te IiICTaB.

Hagami saBepHeMocsa g0 XapaKTepUCTUKU came
cy0’eKTy 3/I0UuMHY, IependaueHoro ctT. 368-4 «Ilimkymn
ocobwu, Axa Hamae myosriuni nociyrn» KK Yrpainu, axmit
HOCUTH TU(DEePEHITITHII XapaKTep 3aJIe3KHO Bifl GopMu,
Y AKIH BUPayKAEThCA caM migkyn. Tak, BUABIAEMO, 110
y BUIAIKY MAKYIy y crerudiuniit dhopwmi popmyBanss
MIPOIMO3UITII Ta BIAIIOBIAHO HATAHHA HEIIPABOMIPHOI BU-
roxu 0cobi, 10 Hafae myOTiuHi MOCayTH, a60 Oyab-AKii

TPeTIit 0c061, Cy0 eKT 3II0UNHY MAaTUMe 3arajIbHi 03HAKH
(cy0’ekTOM OTpUMAaHHS HEIIPABOMIPHOI BUTOMU MOXKE
OyJtu TUTBKHM crieriudivuHa ocoba, a came: ocoba, 1o Ha-
Iae myOuriuHi nociryru. B iHmomMy Bunagky, aHatisyodu
aucriosuiniio 4. 3 ct. 368-4 «Ilimkym ocobu, Aka Hamae
y6utiuni mocayru» KK Ykpainu, kBasidikysaru B i1 a6-
COJTFOTHOMY 3HAUYEHHI, TO, HATTPUKJIA]I, OTPUMAHHSA He-
IPaBOMIiPHOI BUTO[IN apOiTPaKHUM KEePyIUUM He MOKe
kBatidikyBaTtucd 3a 4. 3 1. 368-4 KK Yxpaiunu. Haro-
MICTh UMHHA IIPOIIO3UIIA 1040 HANAHHSA HeIIpaBoOMip-
HOI BUTO[IM apOiTpakKHOMY KepyodoMy abo Oyab-AKiit
TpeTiil 0co6i 32 BUMHEHHS 0c000¥0, 1[0 HA/Iae MyOTiuHi
mocyayru, aii a6o 1i 6e3qiAIBHICTD 13 3aCTOCYBaAHHAM
Ha MIPaKTHUII 3aKOHOAABYO [IeJIer0BaHNX TOBHOBAKEHD
B IHTEpecax TOTr0, XTO MOXKe IIPOITOHYBaTH Y1 HaaBaTH
BIITIOBiTHY BUTOY, — a00 B iHTepecax Oyab-AKOl Tpe-
TBOI 0CO0OM, 38 BUKJIIOUEHHAM 1HIINX 000B A3KOBUX 03HAK
CKJIA[Ty 3JIOUUHY, MOKE TATHYTH 32 CO00I0 KPUMIHAJIBHY
BifmoBimaibHicT 3a 4. 1 ct. 368-4 KK Ykpaiuu.

HonaTkoBOI0 0COOIUBICTIO, 110 MOYKE YTOUHIOBATHA
HPAaBIJIBbHICTh KPUMIHAJIICTUYHOIL OIIHKY TiAHHS, BUM-
HEHOT'0 0c00010, 1[0 HAIa€ IMyOJIIUHI MOCIIyTH, — IIe
OesriocepeHiil yac oro BunHeHHA. [locaimxyoodu, Ha-
MIPUKJIAM, MAKyd ¥ GopMi BUHATKOBOI ITPOTIO3UIIT U
Ha/IaHHA HEIPaBOMIiPHOI BUTOAU TPETEHCHKOMY CY/IIi,
a60 3JIOBKMBAHHA TPETEHUCHLKUM CyJIeI0 CBOIMHU eJjre-
TOBaHWMU ITOBHOBAKEHHAMU, IIPUXOIUMO 0 BUCHOBKY,
1110 OJHUM 13 HANBAKJIUBIIINX eJIeMeHTiB (000B A3K0BOX0
00’€KTUBHOIO 03HAKOI0) BUCTYIIaTUMe caMme Jac 3/iiic-
HEHHA MiJIKYILy II0/I0 BiITIOBITHOI KaTeropii ocid, 1o
HAJIaI0Th MyOJ/IiUHI TTOCIIyTH, TOOTO B IIPOIIEC] 3/IiliCHEH-
HSA TPEeTeHChKNM CYyJIIet0 CBOIX 6e3IrocepeHix QyHKITi-
OHAILHUX 060B’S3KiB.

BuposamkeHna TpeTeCHKUMU CYIIAMU CBOIX eJie-
TOBAaHUX 3aKOHOAaBCTBOM ITOBHOBAKEHBb HA TTPAKTUITI
Bi0yBa€ThCA U TPUBAE HE TIJIBKU TOMi, KOJIM OCTAHHI
mepeOyBarOTh y 3acCilaHHi, a i poTAroM mii mpodeciii-
HOT'0 KOHTPAKTY MisK CTOPOHAMU y CITPABI.

OpnHak, 3 MOAIBIIOD METOK OTPUMAHHS HeIrpa-
BOMIpPHOI BUTOJIM TPETEHCHKUM CYLJIeI0, Uac BCe yK-Ta-
KU He ABJIETHCA BU3HAYHOI 000B’SI3KOBOI0 03HAKOIO
00’€KTUBHOT CTOPOHMU CKJIAIY 3JIOUNHY, ITIepeIdadeHoro
4. 3 cT. 368-4 Ilimkym ocobu, Aka Hagae MyOJTiUHI TT0-
ciayru» KK Yxpainu. Bepyuu mo yBaru BimmoBigewmit
(hakT, BpaxoByeMO /10 TIPUKJIAMY: apOiTp MoKe OyTH pu-
TATHEHUH 10 KPHUMIHAJIBLHOI BiAIIOBIIAJIBLHOCTI 32 4. 3
cT. 368-4 «Ilimkym ocobu, Aka Hagae MyOJIiUHI ITOCITyTH»
KK Yxkpainu B pasi orpuMaHHSA HUM HEITPaBOMIipHOI
BUT'OM, AKIIO TaKe HAHUK (pakT MaB Miclie I Jyac
POSIJIALY TPYIOBUX CIIOPIB.

Otike, IMiICYMOBYOUM BUINEBUKIANEeHE, 3a3HAUN-
MO, III0 TIepPeJIiK BUIEesrafaHnX, Ha ITepPIInii OTJIAI,
He3HAUYHUX POo30iskHOCTElN y (hOPMYTIOBAHHAX AUC-
TO3UIIN BiAMOBIIHUX KPUMIiHAJIBHO-IPABOBUX HOPM
CTBOPIOIOTH AEAKI YCKJIQTHEHHA B [II€Bil MPaKTHUIIi 3a-
MPOBAPKEHHA TEPeJTiKy BiIIOBIIHUX II0JI0KEHDb KPU-
MiHAJIBHOTO 3aKOHOAABCTBA II[OI0 HiKYIly 0CO0U, IO

Hajiae myOJIiyHi TTOCTyTH.
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BucHOBKH i IepCHIeKTUBH MOTAIBIINX TOCJTi-
IKeHb. SIifCHeHO KPUMIHATICTUYHY XapaKTePUCTUKY
MIKYTTy 0co0u, 1110 HAJa€ Iy TivHI TTOCIIYTH, 1110, Y CBOIO
4epry, HagaJio 3MOry iieHTU(iKyBaTH IeBHI 0CO0IIH-
BOCTI BiITIOBiZTHOTO CKJIaay 3jiounHy. Tak, 30kpema, Ha
BIIMIiHY BiJ ITAKYITY, Iepeq0aueHoro iHIIIUMHU CT. CT.
ct. 354, 368, 369 KK Yxpaiuu, miakyr ocobu, o Hagae
ITy6JIiYHI ITOCIIYTH, 32 CBOE0 CYTHICTIO MOKE BUNHATUCH
TIIBKK Y hopMax IIPOIIO3UILil, OTPUMAHHA UM HATAHHSA
HeITpPaBoOMipHOI BUTO/IU.

Hocmigusinu qediHiito «TyGIiuHi MOCIyTn», TPU-
HIILUTN BUCHOBKY: 3 TIOMI3K Oy/Ib-AKUX 1HIIINX CHIOPITHEHUX
BU/TiB TIOCJIYT, BUOKPEMJTIOIOTHCA HACTYTHUMU CyTHICHU-
MU 03HAKaMH: a) CIIPSAMOBAHICTh BEKTOPY HA peaTizalliro
CYCITUTHHO-TIOTITUYHUX Ta COIliaJIbHUX IHTEepeciB; 0) He-
00MeXKeHICTh KoJIa K TMOTEHI[IMHUX, TaK U peajbHUX
CIIO’KWBAYiB BI/ITIOBITHUX TOCJIYT; B) BUOKPEMJIEHICTh
MePeJTiKy 3 IOJaJIbIINMU e(PEeKTUBHUMU yMOBaMU Ha-
JaHHA HA PiBHI 3aKOHOTBOPYHUX IIPOIIECIB; ') Cy0 eKTaMu
HaJJaHHA BiJIOBITHUX ITOCJIYT € OPTaHU JIeP:KaBHOI BJIa-
I, OPTaHU MICII€BOTO CAMOBPSAIYBAHHA, ITIITPUEMCTBA,
YCTAHOBU Ta OpraHisailii Iep:KaBHOI Ta KOMYHAJIbHOT

(hopMu BJIACHOCTI, a B JeAKNX HE3HAYHNX BUIIAAKAX —
OpPEeJICTABHUKY IIPUBATHOTO CEKTOPY, IO 3[iliICHIOITH
BIIIOBIHY MiAJBHICTD HA 3acafaxX BiIOBIaJILHOCTL
3a ix il my6sidHoro cexropy (my6siivHOI Biagw) Ta 3a
(hiHaHCH HAIIOHAJILHOIO YK MIiCLIEBUX OIOIKETIB.

YunHe KpuMiHAaJIbHE 3aKOHOJABCTBO Iiepegdadae
KPUMIiHAJILHY BiZIlIOBINaJIbHICTD 32 MPOMO3UIII0 YU
CIIPAMYBaHHA HEIPABOMIPHOI BUTOIU CYy0 €KTy — SK
OT: WJIeHY TPY/I0BOTO apliTpasKy Ta apbiTpaKHOMY Ke-
pyrouomy. OmHak 3a pakT OTpUMAaHHA HEITPaBOMipHOI
BUTOAU KPUMIHAJILHY BiJIIIOBIIAJIBHICTh MOXKE HECTHU
Juiie ap6iTp, a M0 € HeMAaJIO3HAYHO — ITiJT Yac PO3IJIA-
Iy HUM KOJIEKTUBHUX TPYHOBUX cIOpiB. BcraHOBIIEHO
PAI BUHATKOBUX 0COOJIMBOCTEN aHAJTI30BAHOTO CKIIA/TY
3JI0YMHY, 1110 3 KPUMIiHAJIICTUYHOI TOYKH 30Py Mae BaK-
JIBe TEOPETUYHE TA IPaAKTUUYHE 3HAYEHHS BiAIIOBIIHO,
a TAKO¥K MOKJIUKAHI (0COOJIMBOCTI) CITPUATH TT0/AJTBIIIO-
MY Y/IOCKOHAJIEHHIO TTPAKTUKU 3aCTOCYBAHHA TOJI0KEHD
KPUMiHAJILHO-TIPOI[eCYaIbHOT0 3aKOHOIABCTBA BIIIO-
BI/THO €BPOITEMICBKOMY JIOCBIly ¥ YACTHHI IPUTATHEHHA
10 KPpUMIHAJIBHOI BiIIOBIAJILHOCTI 34 IIIKYII 0CO0H,
10 HaJa€ IyOIiUHiI TTOCITYTH.
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E®EKTUBHICTb CY0BOI CUCTEMU
Y KPUMIHAJIbHOMY MPOBAKEHHI:
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AHoTtauis. Bctyn. EPekTUBHICTb CYgoBOI cucTemMm y KpUMiHAnbHOMY MPOBAGXKEHHI € MOKA3HMKOM BUCOKO20 piBHS MpaBOMo-
PAgGKY Ta CrnpaBeginBOCTI B KPAiHI. BUBYEHHS i MOPIBHAbHWI AHAI3 MPABOBUX CMCTEM Pi3HMX KpaiH EC MAe HA MeTi PO3KPUTU
0cob6MBOCTI iX PYHKLIOHYBAHHS Ta BJOCKOHA/IEHHS HALIOHA/IbHO20 CYgOBO-MPOLIeCYaIbHO20 MeXAHI3My. Lleli aHani3 oxomnioe
PI3HI efleMeHTH KpUMIHAbHOR0 NMPOBAGXKEHHS, 30KpeMa WBMJKICTb po32/1gy Crpas, piBeHb goCTYNHOCTI go Npasocyggs, 3a-
XWMCT paB 06BMHYBAYEHNX Ta MOTEPi/NX, a TAKOX HEe3A/NeXHICTb CyggiB.

JlocnigxKeHHs! TAKOX BPAXOBYE BI/INB COLiQ/IbHO-eKOHOMIYHMX TA NOMTUYHUX PAKTOPIB HA PYHKLIIOHYBAHHS CYgoBOI CUCTe-
Mu. EKOHOMiYHa CTabiNbHICTb Ta piBeHb GIHAHCYBAHHS BU3HAYAKOTb MOXIMBOCTI HAIEXXHO20 3abe3nedeHHs CygoBoi cucTemu pe-
cypcamu Ta KBanigikoBaHMmu Kagpamu. MoaiTMyHusi BB XapaKTepU3YeTbCS PiBHEM He3ANeXHOCTI CYggiB Ta BiGCyTHICTIO KO-
pynuii. Lied mokasHuK BraMBA€E HA CNPABEg/IMBe Ta Heynepegs#eHe CygoYMHCTBO. 3BAXKAIOYM HA Lie, BTOPU GOCAIGXKYIOTb, K Pi3HI
kpaiHn €C gonatoTb npobiemu, siki nepeqg HUMM MOCTAIOTb TA SIKi 3aX0gV BXMBAIOTb G/ 3MILIHEHHS! BIACHOI CygOBOI chCTeMy.

MeTa. MeToto gocaigxeHHs € AHani3 eeKTMBHOCTI CYJoBOI CUCTeMU y KPUMiHAIbHOMY MPOBAGXEHHI B kpaiHax EC 3 Me-
TOI0 aganTauii LiHHO20 gOCBIgy go BITYN3HAHOI MPABOBOI CUCTEMM.

Martepianu i MmeTogu. MaTtepianamm gocaigxeHHs €: 1) HOpMaTMBHO-NPABOBI OCHOBM 3a0e3ne4eHHs1 PyHKLIOHYBAHHS Cygo-
BOI cucTemu y KpUMIHA/IbHOMY NPOBAGXKeHHI Ykpaikm Ta KpaiH €C; 2) npaui BITYN3HAHMX ABTOPIB, L0 MPOBOGATbL CBOI HAYKOBO-
MPAKTUYHI goCnigxKeHHs y cepi KpUMIHAIbHO20 NPABA Ta MPoLiecy, 30Kpema LWogo epeKTUBHOCTI CygoBOi CUCTeMM y MpoLieci
032719y KPUMIHA/IbHUX CNIPAB.

B npovieci gocnigrkeHHs1 Oy/10 BUKOPUCTAHO HACTYIMHI HAYKOBI MeTOgH: TeOPETUYHO20 Y3a2a/bHEHHS TA 2PYMyBaHHS (g1
XapakTepuCTUKM CKAagoBMX CygoBO20 NpoLecy Ta PyHKLi CygoBoi CUCTeMU KpUMIHAIbHUX CIPAB, 0 TAKOX BU3HAYEHHS KpU-
TepiiB epeKTMBHOCTI CygoBOI cUCTeMU Y KPUMIHANbHOMY NPOBAQXEHHI /1Sl GHANI3y Ta NOPIBHSIHHSA); dopmanizauii, aHanizy
Ta cuHTE3Y (G151 N0bYgoBM cxemu GopMYBAHHS CygoBoI iHopMaLii Mpo KpUMIHAbHI Crpasu y NpaoBii cuctemi kpaiH €C);
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JI02IYHO20 Y3a2a/IbHEHHS Pe3ybTaTiB (POPMY/IOBAHHS BUCHOBKIB LLOJO ePeKTUBHOCTI CYgoBOI CUCTeMM Y PI3HUX MPABOBMX
cucTemMax Kpaid €C, a TaKOX ix posib g/ist BITYN3HSIHO20 CYJOYMHCTBA).

Pe3ynbTati. Pe3ynbTatn gocaigokeHHs MOXyTb BUKOPUCTOBYBATUCS /15l pPO3PO0KM PeKOMEHJaLif L0go BJOCKOHA/IEHHS! Ha-
LJiOHaIbHOI CygoBOI crcTemu, MigBuLLeHHs i epeKTMBHOCTI Ta 3abe3neyeHHst BUCOKMX CTAHGAPTIB NpaBocyggs. 3anponoHOBAHi
3aX0gy T4 peKoMeHgawii CipuaTUMyTb 3MEHLLEHHIO TPMBAIOCTI CYgOBMX MPOLECIB, MOKPALLEHHIO OCTYMHOCTI npasocyggs 1d
3MILIHEHHIO He3a/1eXXHOCTI CygoBoi BAAgH. Lievi MOKA3HMK € HAg3BUYAHO BAXJIMBUM KPOKOM g/151 3a0e3nedyeHHs NpaBornopsigky
i cnpasegmBocTi B YkpaiHi. OcobanBa yBaza B NpoLieci GoCaigxKeHHs NPUginsaaca op2aHizauiviHimM Ta npoLiecyanbHUM acrek-
Tam CygoBuX CUCTeM, IKi MOXYTb OYTv KOPUCHUMM GJ1s BJOCKOHAIEHHS BITYUM3HHO20 KDUMiHA/IbHO20 MPOBAGIKEHHS.

IMepcriexTnBu. BuB4yeHHs gocBigy €C go3Bosie chopmynioBaT pekoMeHgawii gns pedopmyBaHHs CygoBoi cucTemmn YKpdim
3 METOI0 MigBuLLEHHS! ii epeKTMBHOCTI Ta cipaBegMBOCTI. Lie gocaigyeHHs cripusie 2aMbLLIOMY po3yMiHHIO MigxogiB go op2aHizauii
CYgoBOI CUCTeMu Ta Ix aganTawii go BITYN3HAHUX YMOB. BUBYEHHS MpaBoBux cuctem KpaiH €C gornomazae BCTAHOBUTK ONTUMA/Tb-
Hi yMOBYM y cepi KpUMiHaIbHO20 MPOBAGXKEHHS, IKi MOXHA iHTe2pyBATH B yKPaiHCbKe 3aKOHOGABCTBO. AHAJI3 PI3HUX MPABOBMX
CMCTeM gornomazae BU3HAYMTH 20/10BHI €1leMeHTH, LLO BIIMBAIOTb HA LWBMGKICTb, AKICTb Ta HeyrnepegxeHIiCTb CygoBux MpoLecis.

3ano3nyeHHs €BPOMNeENCbKOI NPAKTUKM CIPpUATUME MigBULLEHHIO NPO30POCTi TA 3MiLIHEHHIO goBip1 go CygoBOI cMCTemu
B YKpaiHi. OKpiM T020, BUBYEHHS gocBigy EC gonomaade BCTAHOBUTY eeKTUBHI MeXaHi3Mu 3aXMCTy Npas nigo3pioBaHyx Ta 06-
BUHYBAYeHMX, d Lie € BAXK/IMBUM eleMeHTOM ClpaBeg/nBo20 CygouMHCTBA. Pe3ybTaTH Lib020 qOCTIgKEeHHSA MOXYTb BUKOPUCTO-
BYBATUCS G/ISl MiGeOTOBKM peKoMeHgawii 10go npogeciiiHo20 HaBYAHHS CyggiB TA MigBULLEHHS ixHbOI KBanigikauii. Takum
YUHOM, MOPIBHANBHUI AHAJI3 MPABOBMX CUCTEM KPaiH EC € BXINBUM KDOKOM JO BJOCKOHAIEHHS CYgOBOI CUCTeMu YKPAiHu.

KnrouoBi cnoBa: KpumiHasibHe NpoBAgxKeHHs, CygoBa cucTemd, CygoBuii MpoLec, Cyg, npasoBa cUCTemMd.

Summary. Introduction. The effectiveness of the judicial system in criminal proceedings is an indicator of the high level of
law and order and justice in the country. The study and comparative analysis of the legal systems of different EU countries
aims to reveal the peculiarities of their functioning and improvement of the national judicial and procedural mechanism. This
analysis covers various elements of criminal proceedings, including the speed of processing cases, the level of access to justice,
the protection of the rights of the accused and victims, as well as the independence of judges.

The study also takes into account the influence of socio-economic and political factors on the functioning of the judicial
system. Economic stability and the level of funding determine the possibilities of properly providing the judicial system with
resources and qualified personnel. Political influence is characterized by the level of independence of judges and the absence of
corruption. This indicator affects fair and impartial justice. With this in mind, the authors examine how different EU countries
are overcoming the challenges they face and what measures they are taking to strengthen their own judicial systems.

Purpose. The purpose of the study is to analyze the effectiveness of the judicial system in criminal proceedings in EU coun-
tries with the aim of adapting valuable experience to the domestic legal system.

Materials and methods. The research materials are: 1) regulatory and legal bases for ensuring the functioning of the judi-
cial system in criminal proceedings in Ukraine and EU countries; 2) works of domestic authors conducting their scientific and
practical research in the field of criminal law and process, in particular regarding the effectiveness of the judicial system in the
process of consideration of criminal cases.

The following scientific methods were used in the research process: theoretical generalization and grouping (to characterize
the components of the judicial process and the functions of the judicial system in criminal cases, as well as to determine the
criteria for the effectiveness of the judicial system in criminal proceedings for analysis and comparison); formalization, analysis
and synthesis (to build a scheme for forming judicial information on criminal cases in the legal system of EU countries); logical
generalization of the results (formulation of conclusions regarding the effectiveness of the judicial system in various legal sys-
tems of the EU countries, as well as their role for the domestic judiciary).

The results. The results of the study can be used to develop recommendations for improving the national judicial system, increas-
ing its efficiency and ensuring high standards of justice. The proposed measures and recommendations will contribute to reducing
the duration of court proceedings, improving access to justice and strengthening the independence of the judiciary. This indicator is
an extremely important step for ensuring law and order and justice in Ukraine. Special attention in the research process was paid
to organizational and procedural aspects of judicial systems, which can be useful for improving domestic criminal proceedings.

Discussion. Studying the experience of the EU makes it possible to formulate recommendations for reforming the judicial system
of Ukraine in order to increase its efficiency and fairness. This study contributes to a deeper understanding of approaches to the
organization of the judicial system and their adaptation to domestic conditions. Studying the legal systems of EU countries helps to
establish optimal conditions in the field of criminal proceedings, which can be integrated into Ukrainian legislation. An analysis of dif-
ferent legal systems helps to identify the main elements affecting the speed, quality and impartiality of judicial processes. Borrowing
European practice will help reduce corruption, increase transparency, and strengthen confidence in the judicial system in Ukraine.

In addition, studying the experience of the EU helps to establish effective mechanisms for the protection of the rights of
suspects and accused persons, which is an important element of a fair trial. The results of this study can be used to prepare
recommendations for professional training of judges and improving their qualifications. Thus, a comparative analysis of the
legal systems of the EU countries is an important step towards improving the judicial system of Ukraine.

Key words: criminal proceedings, court system, court process, court, legal system.
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Hoc'ranomca npobisiemu. EdexTuBHicTb CyI0BOI
CUCTEMU y KPUMIHAJIBHOMY ITPOBAJ?KEHH] € YNHHU-
KOM, AKUI 3a6e3meuye IpaBoIoPAIOK Ta CIIPABEIJINBICTh
B Oyab-AKOMYy cycninbeTBi. B YkpaiHi na npobsiema
IocTae 0COBJIMBO aKTYaJIbHO Ha TJIi TOMii, TI0B’A3aHNX
i3 pehopMyBaHHAM PABOBOI CUCTEMU TA 6OPOTHOOTO
3 xopyririeo. Hespaskaroun Ha mTpoBefeHi pedopMmu,
YKpaiHChKa CyI0Ba CHCTeMa BCe IIe Yac Bif] yacy 3ilIToB-
XYEThCA 3 HUBKOIO ITP00JieM, cepef] AKUX YLTbHE Miclie T10-
CiIaroTh TPoOIIeMH, TIOB'A3aHI 13 3aTATYBAHHAM POSTIIALLY
MarepiariB, HEHAJIEXKHOIO TOCTYITHICTIO 10 TIPABOCY/I/IA
IUIA IeSIKMX BEePCTB HACEJIeHHS, HUSbKUI PiBEHb 3aXUCTY
IpaB yYaCHUKIB KPUMIiHAJIBLHOTO ITPOBaKeHHA. [
HOMOJIaHHA [IUX TA HUSKU 1HIINX IPO0JIEM BaKJIMBO
BUBYNTH JOCBiJ IpoBigHuX Kpain €C, Akl qocAriu 3HaU-
HOTO YCIIiXy Y po30ymIoBi e(heKTUBHOI CYI0BOI CCTEMU.
ITopiBHANBHUI aHATI3 IpaBOBUX cucTeM HiMeuunsu,
®pamnrii Ta AHDTII I0I0MOKe BCTAHOBUTH (PAKTOPH, AK1
BILIMBAIOTH HA €(PEeKTUBHICTD CYyOUNHCTBA TA MOMKYTb
OyTH{ a1aIITOBaHi 10 YKPaiHCHKOT0 3aKOHONABCTBA. TaKoXK
BaYKJIMBO BPaxyBaTU BILJIUB COIiaJIbHO-€KOHOMIUHUX
Ta HOJITUYHUX YNHHUKIB Ha (PYHKI[IOHYBAHHA CyH0BOI
cucreMu. BUBUEHHSA 03HAUEHUX ACIIEKTIB JOITOMOKE
PO3POOUTH KOHKPETHI PeKOMEeHIAII /1A IIOKPAaIlleHHA
3MiMICHEHHA BITYMSHAHOTO KPUMiHAJIHLHOTO CYJOUMHCTBA.
Takum UYrHOM, TOCITIAKEHHA CIPUATHUME ITiABUIIEHHIO
AKOCTI TpaBoCyqA B YKpaiHi Ta 3a0e3MeUeHHI0 CIIpa-
BEIJTUBOTO CYIOBOTO PO3IYIALY [JIA BCiX TPOMAIAH.

Anajtiz ocTaHHIX DOCTIIKeHb i myOiKaii.
HocmimKeHHAM BUSHAYEHOTO TUTAHHA 3aiiMaIacsa HU3Ka
BiTun3HAHUX HayKoBLiB. MockBuu JI. M. [1] y Biac-
HOMY TOCJIiIKeHH]1 3BepTae yBary Ha e(peKTUBHICTD
Cy/I0BO1 cHCTeMU Ta il BIJIUB Ha BITYUBHAHY 1 MiJKHa-
POMHY IIPAKTUKY PO3IVIANLY KPUMIHAJIBHUX ITPOBAKEHb.
Jlazopenko €. FO. [5] mocitimskye reHesc TOBHOBAMKEHD
BepxoBHOTO Cyny B KpUMiHAJIBHOMY CYOYMHCTBI HA
MPUKIAI qeAKux KpaiH cBity. [lomiOHe mociimkeHHA
nipoBouTh i Kanaryp M. [6]. Oxpim Toro, Yepemiit IT. M.
[8] mocutimkye 0coOGIMBOCTI KPUMIHAIBHOTO CY/IOUMHCTBA
®PH, a Camomrenxko 1. B. [9] mpoBoguTh aHaIi3 Kprmi-
HAJILHOTO TIOKapaHHA (PisuuHuX 0ci6 B AHIITII.

3BaKaun Ha HAYKOBI HAIIPAIIOBAHHSA 3 TEMU, ITH-
TaHHA MO0 e(PeKTUBHOCTI (DYHKI[IOHYBAHHA CYI0BOI
CUCTEMU y KPUMIHAJIBHOMY ITPOBA/PKeHHI Pi3HUX KpaiH
€C sanuinaerbes He PO3KPUTHUM, 1 OTpedye T0IaTKO-
BOI'0 JOCJIIIyKEeHHS.

Mera gociaim:xkenna. Merorwo crarTi € aHasia
e(exTUBHOCTI CYyI0BOL CHICTEMHU Y KPUMIHAIBLHOMY IIPO-
BapKeHHI B KpaiHax €C 3 MeTo amanTaiiii IiHHOro
ITOCBIY /T0 BITUM3HAHOI IPABOBOI CHCTEMM.

Marepiaau i MmeTogu. MarepiamaMu JoCTiIKeH-
HA €: 1) HOpMaATUBHO-IIPABOB1 OCHOBU 3a0e3IeueHHsA
(byHKITIOHYBaHHA CYH0BOI CUCTEMHU Y KPUMIHAIHHOMY
ImpoBaKeHHl YEpainu ta kpain €C; 2) mparr BiTumns-
HAHUX aBTOPIB, 110 TPOBOJATH CBOT HAYKOBO-ITPAKTUYHI
IOCITIFKEeHHA Y chepi KpUMIHAJIBHOTO IIpaBa Ta Iporiecy,
30KpeMa 11010 e()eKTUBHOCTI CYI0BOI CUCTEMH Y TIpoIieci
POSIIIAAY KPUMIHAIBLHUX CIIPAB.
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B oporeci mocitigxeHHA 6y10 BAKOPHUCTAHO HACTYT-
Hi HAYKOBI METO[IV: TEOPETUYHOIr0 y3araJibHEeHHA Ta
TPYIlyBaHHA (V1A XapaKTEePUCTUKU CKJIAIOBUX CY/I0BOTO
mporiecy Ta (PyHKIIii CyI0BOI CHCTEMHU KPUMIHAIBHUIX
CIIpaB, 4 TAKOK BUBHAUEHHS KPUTEPiiB e(PeKTUBHOCTI
CYZOBOI CMCTEMU Yy KPUMIHAIIBHOMY IPOBaKEeHHI AJIA
aHaJIi3y Ta MOPiBHAHHA); popMasrisarlii, aHajidy Ta
cuHTedy (I mobynoBu cxeMu (GOPMYBaHHSA CYAOBOI
iH(opMaIrii Ipo KPpUMiHAaJIBHI CIIPABU y IIPABOBIH CHC-
Temi kpain €C); JIOTIYHOr0 y3araJbHEeHHA Pe3yJIbTaTiB
(opmysTrOBAHHSA BIUCHOBKIB IIIOI0 €()eKTUBHOCTI CYI0BOI
CHCTEeMH y PiBHUX IIpaBoBuUX cucreMax kpaia €C, a rta-
KO TX POJIb JIJIA BITUUBHAHOTO CYy/IOUMHCTBA).

Buxsian ocHoBHOTO MaTepiadsy. [urepec o mpo-
6JieMy BUSHAUEHHS CTAHIAPTIB e(eKTUBHOCTI CYIOBOI
CHUCTEMU € 0COOJIMBO aKTyaJIbHUM TOM1, KOJI BUHUKAE
YCBiJOMJIEHHA, 1110 30CEPEKeHHA JINIIe HA KPU3OBUX
ABUIIAX 0e3 TOIIYKY BiTOBII HA MUTAHHA MO0 TPUPO-
U CyAy B J€MOKPATUYHOMY CYCIILIBCTBI TA HOT0 (DyHK-
I[IOHYBAHHA € HEIPOAYKTUBHUM. [ poMaiaHu MaOTh
CIIpUAMATH Cy[I AK PeaJIbHUIN IHCTPYMEHT 3aXUCTY ITiH-
HOCTeIl IEMOKPaTUYHOTO CycHiJibcTBa. He icHye equHOTO
Ta YHIBEPCAJIILHOTO METOAY JIJIA BUBHAUEHHA TAKUX
CTaHIAPTIB; Y KOJKHIN KpaiHi BOHU PO3POOJIAIOTHCA i3
BpaxyBaHHAM II€BHOI CIeIU(iKn.

Hautesxte BusHaueHHs CTAHIAPTIB €(DeKTUBHOCTI Cy-
JIOBOI CUCTEMMU /I YKPATHU € aKTyaJIbHUM 3aBIaHHAM,
SAKe aKTUBHO OOTOBOPIOETHCA B MPAKTUYHIN TLIOIIUHI.
ITe moB’si3aHO 3 TUM, III0 B IIyOIIYHOMY Ta IIOJIITHYHO-
My QUCKYPCI IIO0 I[i€l CUCTEMU JTOMiHYIOTh TUTAHHA
il CTPYKTypU Ta MeXaHi3MiB (DyHKI[IOHYBaHHSA, TOMI AK
npobieMa pes3yJIbTaTiB JiAJIBHOCTI CY/IiB 3aJTUIIAETHCA
HeOOCTATHLO HOCIIIKeHO00. ITincniiena 3aHeII0KOEHICTh
CYCITIJIBCTBA Ta CAaMUX CYJ/IiB CTAHOM CHPAB Y Cy/I0Biii
CUCTEMI, 0COOTMBO 3MEHITIEHHSA PiBHA CYCITUTHHOI I0BIpH
JI0 CyIIiB, CTIOHYKA€ HAYKOBIIIB 0 BUBHAUEHHSA peaJric-
TUYHUX 1 MPAKTUYHO KOPUCHUX PE3YJIBTATIB JIATBHOCTI
miel risikm Bianu [1, c. 87].

Cymo4uHCTBO € CAMOCTIMHOI0 rajIy33i0 B TisJIbHOCTI
JIepsKaBy Ta PiBHOOIUHOIO, CrIeruiuHOI0 cheporo, B AKIi
YiJIBHY POJIb BiirparoThb CyAu AK JepKaBHI OpraHm.
Bonu marorh 3akpinsieHe KOHCTUTYLINHO (cTrarTa 124
Koucruryrii Yipainu [2]) BukIITouHe TT0BHOBAMKEHHS
amiticHioBaTH mpaBocyqnAa B Yipaini. OcHoBHA (QyHK-
I1isl OpPTaHiB Cy/I0BO1 BJIAU TOJIATAE Y 3AIMICHEHHI TIpa-
BOCYJJsA, III0 BKJIIOYAE BIJHOBJIEHHA CIIPABEIJINBOCTI
3aKOHHUM IIJIAXOM UYepe3 IIOCTAHOBJIEHHHA CYIOM 00-
I'PYHTOBAHOT'0 PIllTeHHS Ta H0T0 BUKOHAHHA.

Bapro Harosiocutu Ha TOMY, 110 TIOHATTA CYqOUYNH-
CTBa y IIUPOKOMY PO3YMIiHHI He 00MEKyeThCA JIUIIe
peastizalli€ro cyiaMu TaKUX ITOBHOBAYKEHB Y IIPOIIECY-
aJIbHOMY TIOPSANKY, & BUXOIUTD AJIEK0 3a (POpMasIbHi
PaMKH Ipoliecy i OXOIUTIOE TTUTAHHA OpraHidarlii cy/I0Boi
BJIQ/TV 3arajioM, Cy/TiBCHKOT0 CAMOBPSIYBaHHSA, CTPYK-
TYPHU CyZOBOI cucCTeMU, i (PyHKI[IOHYBaHHA Ta (iHAH-
CyBaHHsA, B3A€MOBITHOCMHU MIK CyJITaMU T4 OpraHaMu
Cy[J0BO1 BJIaJIX 3 OpraHaMU 3aKOHOABYOI TA BUKOHABYO1
BJIaAU, ITPAaBUJIa IPUSHAYEHHS CYIIiB, 1X Kap epHUI



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 7 (77), 2024

// Judicature; prosecution and advocacy //

PO3BUTOK, ITIOBEIIHKY, Bi/IOBIIAJILHICTD 32 TIOPYILIEHHA
Ta 3BLILHEHHA 3 Iocanu. Bel 11l eJieMeHTH € yacTUHAMU
€IUHOTO0 MeXaHi3My, CIIPAMOBAHOTO Ha 3a0e3reueHHs
(yHEIiOHYBaHHA e(EeKTUBHOI Ta JOCTYITHOI CyI0BOI
cucTteMu. [CHyBaHHSA TAKOI CUCTEMHU € BAKIUBUM [JIS
OyIb-AKO1 IEMOKPATUUHOI KpaiHU, OCKIJIBKU JIeprKaBa
3000B’A3yeThCA 3a0€3MeUNTH CBOIM IPOMAAHAM ITPAK-
TUYHY PeaTi3allifo 0CHOBOIIOJIOKHOT0 KOHCTUTYIITHOTO
mpaBa Ha cyqoBui 3axuct [3, c. 9].

IIpaBoBa cucrema @paHirii € TUIIOBUM IIPEICTABHI-
KOM KOHTWHEHTAJIFHOI IIPaBoBoi cuctemMu. Bona rpyH-
TyeTbCA HA PUMCBKOMY IIPaBi i MicTUTh KogudikoBaHe
3aKOHOMABCTBO, AKe Mae BUIIY opuauuHy cuiay. Oc-
HOBHIMHM [PKepesIaMU IIpaBa € 3aKoHHU, KomugikoBaHi
y HusineHoMy, Kpuminansaomy, ToproBomy Komekcax.
Cynu B Takiii cucTeMi 3aCTOCOBYIOTH 3aKOH, KEPYHOUNCH
tioro OyKBaJIbHUM 3MICTOM 1 MONEpPEeqHIMU Cy/I0BUMU
PillIeHHAMU, He CTBOPIOI0YN HOBe mpaBo. OpaHiryspKa
PaBOBA CUCTEMA XapPaKTEePU3YETHCA YITKOIO iepapxicio
HOPM Ta Cy/J0BUX IHCTAHIIH, 10 3abe3reuye cTabiib-
HICTb 1 Teper0auyBaHiCTh TPAaBO3aCcTOCyBaHHA [4, c. 54].

AsTopu moromKytoTeesa 3 qymkorw €. FO. Jlasopenko,
SKUU TOBOPUTH, 110 B YKpaiHi Ta Opauiiii posryisan Kpu-
MiHAJBHUX TIPOBAPKeHb y Kacal[illHOMY ITOPAAKY Ha-
JIEXKUATH BUKJIFOUHO 0 KomieTeHIrii Bepxosaoro Cynmy.
Ileit cyn e HalBUINOIO iIHCTAHITIEIO, AKA TIEPETIIAIAE
pileHHs, 1[0 HA0pa I 3aKOHHOI CHUJIH, 3 TOYKH 30Dy
MIPaBUJIBHOCTI 3aCTOCYBAHHA 3aKOHY. TakuM UmHOM,
Bepxosuuii Cyn 3a6esrieuye €HICTh CYyI0BOT IPAKTUKN
Ta JOTPHUMAaHHA 3aKOHHOCTI [5, ¢. 253].

Haromicrs immmii BiTunsaauauii gqocaigauk M. Ka-
JaTyp BKasye Ha Te, mo y DpaHIii po3crigyBaHHA
3JIOUUHIB 3qIMCHIOITE CJIITUUM CYA/el0, TOJTIIIIEI0 Ta
skaugapmepiero. OpaHIly3bKa IIPOKypaTypa Kepye mi-
SITBHICTIO ITOJTIIT Ta HiATpUMye 00BUHYBaUYeHHA B CY/Ii.
Criguuii cynia BUKOHYe (PYHKIII1 CJTIiTU0TO 1 JTie camo-
CTIfHO, TiAKOPAYNCH Jullle 3akouy. Cymams 1mo cBo-
fomax i yB'ASHEHHAX TAKOXK Mae HU3KY BU3HAYCHUX
MOBHOBA)KEeHb B ITPOIleCi 3ifiCHEeHHA PO3CJIilyBaHHA
ayounHiB. [lominia copuse caigaoMy cyani y BCTAHOB-
JIEHHI TIOPYIIIeHb KPUMiHAJILHOTO 3aKOHOAABCTBA, 300Pi
JI0Ka3iB, PO3IIYKY 3JIOUYMHIIIB TA 1X Hepe/iadi CyI0BOMY
ciiguomy. Criguuii cyas 3aificHIOE BCl HEOOXIMHI CITiI-
ui [1ii 1714 BCTAHOBJIEHHA iCTUHY 1 3a6e31reuye 00BUHY-
BAuE€HOMY ITPaBO HA 3aXUCT 3 MOKJIUBICTIO IOPYYeHHS
TEeBHUX CJTITUUX i 0CaJ0BUM 0c00aM CyI0BOI TTOJTITIiT,
OKpiM JIOMHUTIB Ta OYHUX CTABOK [6, c¢. 131].

Omxe, y @panriii [ie TPUPIBHEBA CyI0BA CUCTEMA,
SAKa CKJIaa€ThCA 13 CyIiB MEepIIoi iHCTAHINI Ta CYdiB
IpUIIerIol FPUCAUKILI, CYAiB APYyTol iHCTaHIIT — ame-
JAMRHUX CY/iB, AKI (POPMYIOTHCSA 13 OKpeMHUX I1aJIarT,
30CepeKeHNX Ha [UBIIBHUX 1 KpUMIHAJIBHUX CITPABaXx.
Kacarriitamii ¢y 8HAXOMUTHCA HA UO0JTi CHCTEMU 3aralb-
HUX cy/iB. [{o ioro KoMmeTeHIlil BXOAUTH PO3TJIA Kaca-
IIHUX CITPAB HA PillleHHA HWKUYUX B CYOOBIH iepapxii
CyZiB 3 MUTaHb IIpaBa.

BanmuBuM ejeMeHTOM KPUMIHAJIBHOI FOCTHUINIT
y @pamnrrii e cymu Accisi, (BUisHU cy/1, AKUI POSTILSA-

Jlae COpaBU 3@ YyYaCTIO IMIPUCAKHUX), OCKIJIBKA BOHU
CHeIiaJTi3yI0ThCA Ha PO3IJIAML CKJIATHUX 3JIOUNHIB,
TakKuxX AK BOMBCTBO um Tepopusm [7]. Cknapg accisis-
CBKOTO Cy/Iy BEJIIOUae mpoeciiiHuX cyaiB, AKI MarTb
3HAYHWII JOCBIJ] Y KPUMIHAJIBHUX CITPABaX, TA MTPUCHANK-
HUX — IPOMAJIAH AKI BUABWIN OasKaHHA OpaTu y4acThb
Y KPpUMIHAJIBHOMY ITPOBA/IPKEHHI. YUaCTh MIPUCAKHUX
y CyI0BOMY IIPOIIeci CIiprsie 3a6e3meueHH 0 00 €KTUBHOC-
Ti Ta PO3YMIHHIO YiTKOI CyCITIJILHOI TTO3UILII B IIPOIleci
BHUpilIeHHA KpuMiHaabHuX cripas. Cymqu Accisi MaroThb
MpaBoO NPUIIMATH PIllI€HHSA MO0 MipU BUHU OOBUHY-
BAUEHOTO 1 BUHOCUTH PIlIEHHA, AKI MOKYTb OCKapKy-
BaTUCA 00 CyAiB BUIOI iHcTaHIii. Takuii popmart cymy
[T03BOJIsIE 3a0€3IIeUnTH CIIPABEIJINBICTD i e()eKTUBHICTh
Yy HaNCKJIQIHIIINX Ta HAWPE30HAHCHIIINX KPUMiHAIb-
HUX IIPOBAKEHHAX.

DyHKIIIOHYBaHHA CyAy OPUCAXKHUX B YKpaiHi
Mae CBOI0 0COOJIMBY OpraHi3alliifiHO-IIpaBoBy Gopmy
Ta BUKJIMKAE IHTEpeC BITUMSHAHUX OCIITHUKIB, AKI
TJIyMadaTh MATAHHA e(PeKTUBHOCTI H0ro ()yHKI[I0HY-
BanusAa. Koncruryiria Ykpaiau B 4. 4 cr. 124 mexnapye,
o Hapoy 6e3rnocepeqHbo 6epe ydacTb y 3aificCHeHH1
IIPaBOCYIUIA Uepes IMPUCTKHUX. 3arajabHO 3P03yMiJIo,
1[0 3aIIPOBAPKEHHAM 1HCTUTYTY IIPUCAKHUAX Yy KPUMi-
HAJIBHOMY CYIOYMHCTBI YKpaiHa 3po0ujia BayKJIUBUMA
KPOK /10 I€MOKPaTHU3allii KpUMiHAJIBHOTO CYOUYNHCTBA,
CTBOpMJIA HEOOXITHI YMOBH JIJIA HOAAJIBIIIOT0 BTiJI€HHSA
ieit mpaBoBOi mep:kaBu y cdepi mpasocyand. BomgHo-
Yac, CTaryc IHCTUTYTY OPUCHAKHUX Yy CUCTEMI KPUMi-
HAJIBHOTO CYJOUYMHCTBA YKpaiHu notpedye 3MiH, TOMY
BpaxyBaHHSA MMO3UTUBHUX ACIEKTIB (PyHKI[IOHYBaHHS
cyny npucs:kHux OpaHIlii, CIPUATUME MiBUIIEHHIO
CIIPABEIIUBOCTI CYIy 3arajioM, Ta BiTHOBJIEHHA TOBipU
JI0 CYOiB, AK OTHOTO 13 HAWBAYKJIMBIIIUX MTUTAHb, AKE
CTOITEH Imepen YKpPaiHo.

CymoBa cucrema ®PH y xpuminamsHOMYy mpo-
BaJPKEHHI BiJIOMa CBOEIO CTPYKTYPHOIO CKIIATHICTIO, KA
MIiCTHUTB JEKLIbKA PIBHIB YCTAHOB Ta CITEI[iaTi30BAHUX
cymiB. OCHOBHUU piBeHb CKJIAIAIOTh MIJIBHUUI CyIU
(Landgericht), Aki posriamamoTs TAKKI KpUMIHAIBHI
IPaBOIIOPYIIIEHHA 3 BUKOPUCTAHHAM KOJIET1aJIbHOTO
ckiagy mpodeciiinux cyqais. Ha HacTymHOMy piBHI
suaxonaTbeA amestAmiiiai cyau (Oberlandesgericht), axi
BUPIIIYIOTH aleJIAIINAHI CKapru, 10 HaIAILIINA BifT TiIb-
Huuwmx cyaiB. HatiBuiiorw ycranoBoio € PenepasibHui
Bepxosruii cyn (Bundesgerichtshof), sikuit korTposoe
mpaBosacTocyBanHsdA, i Penmepanpuuii Koncturyiriii-
uuit Cyn (Bundesverfassungsgericht), axuit sabesmeuye
KOHCTHUTYIINHICTh 3aKoHOomaBcTBa. CymoBa cucrema
I'PYHTYETbCA HA IMPUHITATIAX KOJIETIaJIbHOCTI Ta IIpaBa
Ha 000pOHY, 3a6e3meuyoun 00 €EKTUBHUM 1 CIIpaBeJIN-
BUI PO3IJIA KPUMIHAJIBHUAX CIIPAB.

Yepemii I1. M. 3asunauae, mo y cucremi cyniB Hi-
MEUYYUHU, AKI 3MINCHIOITh KPUMIHAJIBHY I0PUCIUKIIIIO,
TPU PiBHI CyaiB MOXKYTH OyTH CygaMu Hepuroi iHcTaHITi,
Ha BIAMIHY BiJi Cy/liB 3 IIUBUJILHOIO FOpUCAUKITie0. Ta-
KUU ITiIXi7 3yMOBJIEHUH, ITIePeyciM, BEJIMKOI0 YBArow,
AKY HIMI TPUAUIAIOTD TAXKKAM Ta 0COOJIUBO TAKKAM
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3JI0YMHAM 3 TOUKY 30py IX ITy6JIiuHOI 3HAUYIIIOCTI, a He
CKJIQTHICTIO TIPABOBUX MUTAHb B ME/KaX HAI[IOHAIBHO-
ro 3aKoHoOmaBscTBa. KpiM TOro, Impy posrifaml JesaKnx
KPUMIiHAJIBHUX CIIPAB CyIIi MalTh BpaXOByBaTH II€BHI
HOPMATUBHI TT0JIOKEHHS 31 chepH JOKA30BOI0 IIpaBa Ta
IOPUANYHOL OIIIHKY BUMHEHUX Miif, AKI BUILJINBAIOTH 13
3aKOHO/IABCTBA 1HIIKUX KPAiH Ta MIKHAPOTHUX JIOT'0BO-
piB, 30KpeMa THUX, II[0 BIJHOCATHCA 0 «€BPOIEIiChKOro
npaga [8, c. 136].

OToxe, MOCITIKYOUM TUTAHHA e(DEKTUBHOCTI CyI0BOI
CHUCTEMU Yy KpUMIHAJIBHOMY poBaiskeHH1 HimeuunHu
aBTOPU TPUXOAATH 10 BUCHOBKY, 1[0 CUCTEMA CyTOUMH-
crBa ®PH € 4iTKO CTPYKTYpPOBAHOIO, OCKIJIBKUA MiCTUTh
Cy[Iu TPHOX IHCTAHIII, AKI PO3MIAAITH KPUMIHAJIBHI
cripaBU pisHOI opucAaukiii. [lo3uTuBHUM acrekTom cy-
moBoi cuctemu OPH e dyHKITIOHyBAHHS OKpEMEUX CYI0-
BUX YCTAHOB, fIKi 3aliIMaIOThCA CIIPaBaMU HEITOBHOJTITHIX
Ta MoJiomi. Takuii miaxin cupsAMOBaHUI HA IICUX0JIOIY-
Hi TA BUXOBHI aCIeKTH, 1 pa30M 3 TUM Mae Haa3BUYANHO
BaKJIMBY POJIb y TIePEBUXOBAHHI TPABOIIOPYIITHUKIB, AKi
He JI0CATJIN TTOBHOJIITTA. Ile po3dmMeskyBaHHA CIIpUsc He
JIVIIIIe CIpaBeIJInBOMY IIPABOCY/II0, ajie i 3abesreuye
peabiiTaliio Ta pecolriasrilalliio MOJIOAl 1 MiIBUIIYE
IIAHC CTATU TMOBHOI[IHHUM YJIEHOM CYCHLIbCTBA, HE
3BaKAIOUM HA CKJIaJHEe MUHYJIE.

Y cynosiii cucremi Himeuunnu Takoxx mie Penepaiib-
Ha CyIoBa Iajiata, SKa 3a CBOIMU (DyHKITISAMH Haramgye
BepxoBuuii cyn Yrpaiuu. Ileit opran 3a6esmneuye Bu-
MU KOHTPOJIb 3a CY/I0BOIO IIPAKTUKOIO, MiATPUMY YN
€IHICTh MPaBOBUX MPUHIUIIB B Kpaini. Cynu ®PH
TICHO CITIBOPAIIOIOTH 3 IPABOOXOPOHHUMU OPTraHAMU,
a TAKOYXK CIPUAIOTH 3a0e3ITeUeHHI0 e(DeKTUBHOI0 PO3-
CJTIyBAHHSA Ta PO3IVIALY KpUMiHAIBHUX cripaB. Okpim
TOr0, aBTOPU 3BepHyJIX yBary, mo cynu @PH akrTus-
HO 3aCTOCOBYIOTH €BPOIIEIiChKE ITPAaBO, BPAXOBYHOUU
MI?KHAPOJHI CTAHIAPTH IPABOCYQA Ta IHTETPAITIIO 1X
y HaIlOHAJIFHO-TTPABOBUIA pocTip Kpainu. L{e 3abesmne-
uye BUCOKWUI PIBEHBb MPABOBOTO 3aXUCTY FPOMAJIAH Ta
MATPUMKY TeMOKPATUYHUX ITPUHITUTIB B CYIOUNHCTBI.

Cucrema cymoumncrtsa ®PH micturh MexaHizsMu
CYIUTIBCBKOT'O CAMOBPAAYBAHHSA, AKUI TOJIOBHUM YMHOM
cripusie HesasekHocTi cynosoi Biaau. Cymmi B Himeu-
YMHI BiJ3HAYAIOTHCA BUCOKUM PiBHEM ITpodeciiiHol ImiT-
TOTOBKH, II[0 [03BOJIsE iM e(DeKTUBHO BUKOHYBATH CBOI
mpodeciitii 0008’ A3KHM, 3a0€3IeUyI0Un CIIPABEIJINBICTD
BeJIEHHS Cy/J0BOTO IIPOIIECy, 30KpeMa 1 IIiJT Yac po3TyIamLy
KPUMIHAJIBHUX IIPOBa;KeHb. 3arajoM, CyJIoBa crucreMa
Himeuunnu neMoHCTpYe BUCOKY €(heKTUBHICTD Ta CIIpa-
BEIJIUBICTB, 110 € PE3yJIBTATOM TLTITHUX HAITPAI[I0BAHb,
crierfiarisarrii Cy/JiB Ta iHTerpairii €BpoIeicbKux mpa-
BOBHUX CTAHIAPTIB.

Ha nymky aBropiB, YkpaiHa Moikxe B3ATU 114 cebe
HUBKY e(PeKTUBHUX eJIeMeHTIB i3 cyHqoBoi cuctemu Hi-
MEUYYMHY 1 yCHINTHO 3aIIPOBAUTH iX B CyUYaCHIH CyIOBiH
cucTeMi, 30KpeMa i B KpuMiHaJIbHOMY mpotieci. OyHKITi-
OHYBaHHSA CHEIiaJTI30BaHUX CYHIB AJIA HEITOBHOJIITHIX
Ta MOJIOJI1 [J03BOJIAE BPAaXOBYBATH IICUXOJIOTIUHI Ta BU-
XOBHI aCIleKTH, 3a6e3MMeuyoun HaI3BUUaHO BAKJINBE
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BHAYEHHSA I pecorriamsartii mosomi. JocuTs edexrrrs-
HUM eJIEMEHTOM MAae€ CTATU 1HTerpaIlisa eBpoIeiicbKoro
mpaBa y BITUYM3HAHUN TPABOBUIL TIPOCTiP, AKUIT CIPUAB
0u MiBUIIEHHIO PiBHA IIPABOBOTO 3aXWCTY 'POMAaAH.
OKpiM TOro, BAXKJIMBUM €JIEMEHTOM € TAKOMK 1 IIiIBU-
meHHA e()eKTUBHOCTI CYIIiBCBKOTO CAMOBPSAIYBAHHA
JJIA 3MIITHEHHA He3aJIeKHOCTI cyqoBoi Biamu. Ilomixk
3 TUM, OQHHUM 13 HANTOJOBHIIINX 03HAK e(eKTHUBHOrO0
(byHKITIOHYBaHHA CYJ0BOI CUCTEMH € IHBECTHUIIIT ¥ ITijI-
BUIIIeHHA KBaJTi(hiKaIlil CyUIiB Ta HAJATOKEeHHA e(ek-
TUBHOI B3a€EMO/Iii MK CyaMu Ta IPaBOOXOPOHHUMU
opranamu. Taxi il MarTh CIIPUATHU BCeGIUHOMY PO3-
CJTITyBaHHIO KPUMIHAJIBHUX ITPABOIIOPYIIIEHD. 3arajom,
noceix HiMeuunsu 1o opraHiri Ta CTpyKTypHi# 11o0y/10-
Bl cUCTEMU Cy[iB MOKe OyTH KOPUCHUM y paMKax opra-
HizaIrii pehopMyBaHHA CUCTEMHU CYIOUMHCTBA YKPATHI.

EdexrusHicTb cy10BOI crcTeMU Yy KPUMIHAIBHOMY
OpoBaKeHHl AHIUIIT € BayKJIMBOI TEMOIO [IJIA II0PiB-
HAJBHOTO aHAJII3y B CTPYKTYPI IIPABOBUX CUCTEM KpaiH
€C. Aurificeka cyoBa cucTeMa, sika IPyHTYETbCA Ha
3araJbHOMY MpaBi, 3HAYHO BiJIPi3HAETHCA BiJi KOHTU-
HEHTAJIFHOI TPaBOBO1 cucTeMu, Aka mie y Opanmii un
B Himeuuwnni. OgHiero 3 TOJIOBHUX 0COBJIMBOCTEH Cy/I0-
BO1 cucTeMu AHTIJIII € il IIpelie/ieHTHe IPaBo, e Cy/I0Bi
pillIeHHs BUIUAX CY/IiB MAKTh 000B’SI3KOBY CHUJLY [JIs
Hwkanx incraxiii. [eit daxr cnpuse crabiapHoCTI TA
nependagdyBaHocTi mpaBoBux HopM. OKpiM TOTO, Bax-
JIUBY POJIb Y KPUMIHAJILHOMY TTPOBA?KeHHI BiJirparoTh
MaricTpaTchKi Cy/Iu, SAKi PO3TIIANAI0TE O1JIbIIICTh KPUMi-
HAJBHUX CIIPAB HA OYATKOBOMY €Talli KpUMiHAJIBHOTO
OPOBA/IKEHHSA, Ta KOPOJIIBCHKI Cyu, AKI 3aiMaIOThCA
TSYKKUMU Ta 0COOJIUBO TSIKKUMHU 3JIOUMHAMMU.

Amnrmiiiceka cricreMa Big3HAYAEThCA BICOKUM PiBHEM
HEe3aJIeKHOCTI CYUIiB Ta IIPO30PICTI0O CAMOTO CY/I0BOTO
nporiecy. Cymami B Aurimii MatoTh 3a6e3meueHi mpasa Ta
rapaTii, AKl TiICUIITL COPUAHATTA 00 €KTUBHOCTL
Ta HeyIepemyKeHOC Tl y MPUMHATTI pimeHs. [Iporenypa
BigOOPY CYI/IiB, AKA BKITIOYAE CyBOpi KpuTepii Ta OIfi-
HIOBaHHsA, 3a0e3Ireuye BUCOKUM TpodeciiiHui piBeHb
BCBHOTO CY/IJTiIBCBKOTO KOPILYCY.

BaxymBrM ejteMeHTOM aHTJTICHKOT CYI0BOI CUCTEMU
€ HAABHICTH CYy MTPUCAKHUX, AKUIN PO3TIIANAE CKIIATHI
KPUMiHAIbHI TPOBaKeHHA. [HCTUTYT NIPUCAKHUX 3a-
Oesrieuye y4acTb rpOMaJICBKOCTI y TIPABOCY/IIl Ta CIIPUAE
OiBUIIEHHIO JIOBIpU JI0 CyqoBoi cuctemu. [IpucssxHi
3afiMalOTHCA BUPIIIEHHAM ITUTAaHb (DAKTY, TOII AK CY/I-
N5 3a0e3rieuye MIpaBOBY OCHOBY MPOIleCy Ta MpUIMae
pillleHHA Ha OCHOBI (haKTIB Ta 310paHUX IOKA3iB, BCTA-
HOBUBIIIM BUHY Y¥M HEBUHYBATICTh 0coOu. AHTIIificbKa
KPUMIHAJIBHO-TIPABOBA CUCTEMA MICTUTD Pi3HI MeXaHi3-
MU, AKi BIUIMBAIOTh HA TIPUCKOPEHHSA CYJOBUX ITPOIIECIB
Ta 3MEHIIIeHHA HaBaHTaKeHHA Ha cyqu. Hanpuknan,
iCHYIOTB MIPOIIEYPH ITOTIEPETHBOTO CIIyXaHH:A, AKI I03BO-
JIAIOTH BUPINIYBAaTH MTUTAHHA 6€3 TIOBHOTO CYJ0BOTO PO3-
TJIAY, & TAKOYK MOYKJIMBICTh BUKOPUCTAHHA aJIbTepHa-
THBHUX METOIB BUPIIIIEHHS CIIOPiB, TAKUX AK MeTiaIlis.

3a cimosamu 1. B. Camornenko, Ha BiAMiHY BiJ Kpu-
MiHAJIBHOTO TIpaBa YKpaiHu, [ie iCHye YiTKUU MepesTik
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Oco6auBocTi cymoBoi cucremMu AHIUTIT

CynmoBa cucrema AHITIT

Onmc

IIpertenenTHe paso

CymoBi pillleHHs BUIIUX CY/IiB € 000B’ A3KOBUMHM JIJIA HUKUYMX IHCTAHITIH, AKi 3abesrte-
YYIOTh CTA0LILHICTh MPABOBUX HOPM

Maricrparceki cyqu

PosrnaparoTs KprMiHaIbHI CIIpaBU HA I0YATKOBOMY €Talll IIPOBaKeHHA

Koposiseski cyqu

IIEeTEeHIIII0.

3aiiMaThCA TAKKAMU Ta 0COOJIUBO TAKKIMU 3JIOUMHaMU, MAKThb PO3IIUPEHY KOM-

ﬂolcepeﬂo: cucreMaTu30BaHO aBTOPOM

KPUMIiHAJIBHUX TTOKapaHb, AHIJIIChKE IIPAaB0 HE Mae€
€IUHOTO 3aKOHO/IABUYOT0 aKTy, AKUUI OM BU3HAUYAB YCi
BU/IY ITOKAPAHb 1 iX po3TAIIyBaHHSA 32 PIBHEM TSIKKOCTI.
B Anrmii BifcyTHIN KpUMIHAIBHUI KOIEKC, 8 TOMY BUIU
TOKApaHHA He € YaCTUHOKI €IUHOT0 3aKOHOLABUOTO
aKTy. 3aMicTh I[bOT0, POSIIO/IijI BU/IiB IMOKapaHb HA OC-
HOBHI Ta JOJaTKOBI BiJICYTHIH, 1 BOHU MOYYTb I'DYILy-
BaTHCSA, B 3aJIKHOCTI Bif CKJIAIHOCTI KPUMIHAJIBHOL
crpasu [9, c. 38].

3arasoM, eeKTUBHICTb CyQOBOI CCTEMU y KPUMi-
HAJILHOMY MpPOBaKeHHI AHIITIT 00yMOBIeHA KOMOiHA-
i€ TPAMUIHOTO HiIXOY /10 IIPABOCY/IJISA, BUCOKOTO
mpodeciiiHoro pPiBHA Cy//IiB, IIPO30POCTI Ta He3aJIexk-
HOCTI Cy/I0BUX MPOIIECIB, 8 TAKOX AKTHUBHOI0 yUaCTIO
rpPOMaJICHLKOCTI uepes iHcTuTyT npucskuux. Ll ese-
MEHTH MOXKYTb CTATU y HAro[i iHITUM KpaiHaM CBITY,
AKi e He chOPMYBAIIU MILIHY IIPABOBY OCHOBY, B TOMY
qucyi ¥ y cepi KpUMiHAIBHOTO TIPABOCY/IIS.

ABTOpu BBaXKaIoTh, 110 YKpaiHa Moke B3ATH Ha
030POEHHA KIJIbKa BaXKJIMBUX ACIIEKTIB 13 CyJ0BOI cUCTe-
My AHDTII 114 DOKpAaleHHA e()eKTUBHOCTI 3MiACHEHHA
KPUMIiHAJIBHOTO TIpoBajiKeHH:A. [lepIn 3a Bce HEOOXiTHO
3BEPHYTH yBary Ha BUCOKUI piBeHb HE3aJIEIKHOCTI Cy/I-
IiB Ta ix mpodeciiiHy MiAroTOBKY, AK Ile peajli3oBaHo
B Aurmii. et gaxT cupuse yHUKHEHHIO ITOJIITHYHOTO
BILUIMBY i rapaHTye 00 €KTUBHICTD Ta HEYIIePeIKeHICTh
BUHECEHHS CyI0BUX pimreHb. OKpPiM IIbOT0, [IOCUTH BaXK-
JINBO ITpaIloBaTyu Ha[ IIOIIYKOM aJIbTepHATUBHUX Me-
TOIB BUPIIIIEHHA CIIOPiB, 30KpeMa Meialli€io, YI0CKo-
HAJIIOIOUN el HAA3BUYANHO BAKINBUI 1 e()eKTUBHUMA
MeTO]] BUpIiIeHHA criopiB. Busnauenwuii miporiec cripuse
3MEHIIIeHHI0 HABAHTAKEHHA Ha CyIM TA IPUCKOPIOE
POoBIIIAL MaTepialiB KPpUMIHAJIBHUX IPOBaIKeHb. Pa-
30M 3 IIUM, YKpaiHi BapTO 3BePHYTH IIOCHJIEHY yBary Ha
JTOCBI] BITPOBA/PKEHHA Ta (DyHKITIOHYBAaHHSA CITEITiaTi3o-

BaHUX CY[IiB, TAKUX K Cy/IU JJIs HETIOBHOJTITHIX, OCK1JIb-
KU Il CyIX 3MOXKYTb 3a6e3meunT 6iIbil e()eKTUBHUET
3aXWUCT IIPAB HEIIOBHOJIITHIX B CYJ0BOMY IIpoIleci, a Ta-
KOXK CIIPUATHU peadiiTariii micsis Bii0yTTA NOKapaHHA.

BiCcHOBKH Ta IEePCIEKTHBH MOJAJIBIIHNX T0O-
chaimKeHsb. BecranosiieHo, 10 onpaiboBaHi aBTopamMu
CYJIOBi CUCTEMU Y KpUMiHAJIBHOMY IIPOBa/KEHHI KpaiH
€C marTh HUBKY IiKaBUX 1 KOPUCHMX achekTiB. Tak,
BUBHAUYAJIBHUMU (DAKTOPAMU € He3aJIeKHICTb CYIIiB,
MPO30PICTh CYIOBUX MPOIIECIB, Ta cHelliari3alisa cy-
nmoBux iHcTUTyHiH. [lopiBHANBHMIT aHAJTI3 TPABOBUX
cucreM pisHux kpain €C, rakux Ak Aunrmisa, Himeuunaa
Ta OpaHliisd, BisHaAUaETbCA BAMKIIABICTIO BIIPOBAI;KEH-
HA PO3BMHEHOI CCTEMU aJIETePHATHBHOI'0 BUPIIITeHHA
criopiB — megmiarrii. Ie 3HmKye HaBaHTAKEHHA HA CyqU
Ta MPUCKOPIOE 3MIMCHEHHA TPaBOCYIAA.

Yeminmanit mocBif QyHKITIOHYBaHHA CIIeIliarizoBa-
HUX CY/IiB JIJI HETIOBHOJIITHIX B €BPOTIEMCHKUX KpaiHaX,
3okpema B Auriii Ta B ®PH, nemoHcTpye MOiTIbHICTD
IXHBOTO BITPOBA/PKEHHSA [JIA 3aXUCTY ITPAB HEITOBHO-
aitHiX. He MeHII Bayk/IMBUM MUTAHHAM € He3aJIexK-
HICTh Cy/JIiB Ta BUCOKUI PiBeHB IXHBOI ITpodeciitHol
migroroBiu. La ocobsuBicTs 3a6esneuye 06’ eKTUBHICTD
CY[IOBUX pillleHb TA YHUKHEHHA MOJITUYHOTO BILIUBY.
IIposopicTh cyq0BUX MPOIIECIB Ta JOCTYITHICTH CYIOBUX
aKTIB 111 TPOMAJICHKOCTI MiIBUIIYIOTH BIAKPUTICTb Ta
BI/ITIOBITAJIBHICTH CY/I0BO1 BIIaU TIepe/] CYyCITLIbCTBOM.
TTomanburi gociTiKeHHA MAOTh CIPAMOBYBATHUCA HA
JIeTaJibHe BUBUEHHA MOKJIMBOCTEM agamTarii ux ac-
TEKTIB JI0 YKPATHCHKOI cy/moBoi cuctemu. {ocimpreHHA
mocBimy immux kpain €C Ta iforo amanrTalid g0 yKpa-
THCBKUX peajtiii MoxKe OyTH KOPUCHUM Y paMKax opra-
HizaIrii pepopMyBaHHS CyI0BOI CUCTEMH YKpaiHM Ta
MOXKe 3HAUHO ITIBUIIUTH e(PEeKTUBHICTh KPUMIiHAIIb-
HOTO Cy/TOYMHCTBA.
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MPELEAEHTHA MPAKTUKA EBPOMNENCHKOIO
CYAY 3 NPAB JIIOJMHU LOAO 3AXUCTY
EKOJIOTIYHUX NPAB
(10 3ATAJIbHOTEOPETUYHOI XAPAKTEPUCTUKM)

THE PRECEDENT PRACTICE OF THE EUROPEAN COURT
OF HUMAN RIGHTS REGARDING THE PROTECTION
OF ENVIRONMENTAL RIGHTS
(TO GENERAL THEORETICAL CHARACTERISTICS)

AHoTauif. BcTyn. Y Haw yac A0gMHA Hepigko noTeprae Big WKIGAMBOR20 BMANBY HE2ATUBHUX YNHHUKIB AHTPOMO2EHHO
3MiHeHo20 goBKi/ISl. ToMy BOHa NOTpebye 3ax1CTy, 30Kpema LWasxoM oPiLliitHo20 3aKpinneHHs Npasa Ha 6e3neyHe gas XUTTs
i 3gopoB’s HABKO/IMLLIHE NPUPOGHe cepegoBuLLe. [1poTe MOXJIMBOCTI HALIOHAIbHIX MPABOBUX CUCTEM BUSIBUIMCSA HEgOCTATHIMM
g/151 BUpiLLieHHs MpobsiemM 3axucTy I0GCbKMX MPAB B YMOBAX Hebe3neuHux ekonoiuHuX (30Kkpema, KAiMaTnyHyx) 3MiH, ToMy
3BepHeHHs go EBPOMNeNicbKo20 Cygy 3 npas 0GMUHM € MOTEHLiNHO BAXINBUM IHCTPYMEHTOM Y Ll LIAPUHI.

Mera. Metoto cTatTi € aHani3 npelegeHTHoi NpakTnkn ECIJI Wogo 3axuCTy eKoo2idHNX (30KpemMa «KaiMaTnyHnx») ag-
CbKMX Npas.

Pe3ynbTatn. Cripasu eko02i4H020 XapakTepy, 3BAXKAKYM, L0 NPABO Ha be3nedHe g/ist XUTTS Ta 3gOpPOB’s GOBKIIS B KOH-
BeHL|ii He 3akpirnnieHe, NepeBMKHO PO32/151gal0TbCA y KOHTEKCTI TaKMX CTaTeli KoHBeHUii: CT. 2 (MpaBo Ha xuTTA); cT. 3 (3abopoHa
KATyBaHHS); CT. 6 (MpaBo HA CnpaBeganBuii cyg); CT. 8 (MpABO HA MOBARY o MPUBATHOR0 Td CiMeliHO20 MTTS); cT. 10 (cBoboga
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BUPAXXeHHs no2ngis); cT. 11 (ceoboga 3ibpaHb Ta 06’egHaHHS); cT. 13 (npaBo Ha edeKTMBHMIT 3acib MpaBoBo20 3aXUCTY); CT. 14
(3abopoHa guckpuminauii); cT. 1 MpoTokoay N° T (MpaBo MUPHO BOAOGITH MAHOM).

lMpakTuka CTpacbyp3bko20 Cygy y CpasBax Wogo HaBKOMMLLIHbOR0 CepegoBULLA € BAXKAMBUM BHECKOM Y Te, L0 Ha3MBAIOTb
«03e/IeHeHHAM» MXXHAPOGHOR20 MpaBsa npas GUHM.

[1191 eBponevicbkoi cucTemu 3axXmucTy Npas IOGUHM po321g Came «KAIMATUYHUX» CrIPAB CTAB MOBOPOTHUM MyHKTOM PO3BUT-
Ky npeLegeHTHoi npakTuku €CIJ/I, B npoueci 4o2o Cyg Hamazascsi po3pobuTy Ginbly pefeBaHTHWI MigXig go PiBHOMAHITHNX
nUTAaHb KOHBEHUl, 10 BUHMKAIOTb B KOHTEKCTi 3MiH KIMATYy.

[epcriextnByn. Ha Hawy gymky, 9.04.2024 p. €CI1J1 Bganocs Bnopatmce i3 LWONHO 3a3HAYEHUM 3aBJAHHAM, ae iICTUHHICTb
Lb020 TBEPgXeHHs NOTpebye OKPeMo20 goBegeHHs Y MogabLLMX HayKOBMX PO3BIGKaX.

KnrouoBi cnosa: exonozidHi npasa, EBponencbkuii Cyg 3 Npas JOGUHK, «KAIMATHYHI» CIPABM.

Summary. Introduction. Nowadays, people often suffer from the harmful effects of the negative factors of the anthropogen-
ically altered environment. Therefore, it needs protection, in particular by officially enshrining the right to a natural environment
that is safe for life and health. However, the capabilities of national legal systems turned out to be insufficient to solve the
problems of protecting human rights in the face of dangerous environmental (in particular, climate) changes, so the appeal to
the European Court of Human Rights is a potentially important tool in this area.

Purpose. The purpose of the article is to analyze the precedent practice of the ECtHR regarding the protection of environmental
(in particular, “climatic”) human rights.

Results. Cases of an ecological nature, considering that the right to an environment safe for life and health is not enshrined in
the Convention, are mainly considered in the context of the following articles of the Convention: Art. 2 (right to life); Art. 3 (pro-
hibition of torture); Art. 6 (right to a fair trial); Art. 8 (right to respect for private and family life); Art. 10 (freedom of expression);
Art. 11 (freedom of assembly and association); Art. 13 (the right to an effective remedy); Art. 14 (prohibition of discrimination);

Art. 1of Protocol No. 1 (the right to peaceful possession of property).
The practice of the Strasbourg Court in environmental cases is an important contribution to what has been called the ‘green-

ing” of international human rights law.

For the European human rights protection system, the consideration of ‘climate” cases in particular became a turning point in
the development of precedent practice of the ECtHR, in the process of which the Court tried to develop a more relevant approach
to various issues of the Convention arising in the context of climate change.

Prospects. In our opinion, on April 9, 2024, the ECtHR managed to cope with the just-mentioned task, but the truth of this
statement requires separate proof in further scientific investigations.

Key words: environmental rights, European Court of Human Rights, ‘climatic” affairs.

Hoc'ranomca mpoGiieMu. Y HAII Yac, KOJIX OLIBIINCTE
E€KOCHCTEM B CBITI 3HAXOIATHLCA HA MEKl 3HUIIEHHA,
JIFOIMHA HEPIIKO II0TepIIae Bifl HECIIPUATINBOIO (IIKiIIH-
BOr'0) BIUTMBY HETATUBHUX YNHHWKIB @HTPOIIOT€HHO 3MiHe-
Horo JoBilULIA. ToMy BoHA OTpelye 3aXUCTY, B TOMY UHCITL
LLIAXOM O(IIIAHOr0 3aKPiIIeHHA IIpaBa Ha 0esleuHe IjIa
SKUTTA 1 300POB’A HABKOJIUIIHE IIPUPOIHE CEPEIOBHIIE.

BogHouac choromHi MOKEMO 3 CYMOM KOHCTaTyBa-
TH, 10 MOKJIMBOCTI HAITIOHAJILHUX ITPABOBUX CHCTEM
BUABUIINCA ABHO HeHOCTaTHiMI/I OJIA BI/IpiIHeHHH IIpo-
6J1eM 3aXUCTY JIIOACHKUX IIPaB B yMOBaX HETaTUBHUX
1 He0e3ImeuHnX eKOJIOTIUHUX (30KpeMa, KIIMaTUuUHUX)
3MiH, TOMY 3BepHEeHHSA 10 EBPOIIefiChKOro Cy1y 3 Ipas
smopuun (mami — €CILJI, Cyn) BumaeTbes IOTEHITIHHO
BaKJIMBUM 1HCTPYMEHTOM y Wi napwuHi [1, c. 63].

Anajtiz ocTaHHIX DOCTIIKEeHb i mMyOiKaii.
PisHoMaHITHI aceKTy 3aXUCTy €KOJIOTIUHUX HIpPaB
JIIOOUHU TOCITIPKYBAJINCA TAKUMU BITUNBHAHUMU Ta
3apyOi:xkHUMY BueHuMH, K €. Astexceesa [2], I. BoiiTiok
[2], K.Tepi [3], T. Eiike [4], X. Kesutep [3], O. KpaBuenko
[2], €. Crparinar [5], O. Tparsatok [6], C. lIytax [2],
1. fAxoBiok [6] Ta iHIi.

MeToz0 CTATTI € aHAJI3 IPeIleIeHTHOI ITPaAKTUKN
€CIIJI 110710 3aXMCTy €KOJIOTIUHUX (30KpeMa «KiIiMa-
TUYHUX») JIIOJICHKUX IIPAaB.
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Buxiag ocaHoBHoOro marepiasy. dx Bimomo, Kou-
BEHIIiA PO 3aXUCT IPAB JIOIUHI 1 0CHOBOIIOJIOKHIX
cBoOop (mairi — KoHBeHIIis) Ta IIPOTOKOJIM 10 Hel He
MICTATB KOQHOI 3raJKy IIPo eKoJIoriuHi mpaga. Ilpore,
anaJriz mpakTuku CTpacOypsabKoro cymay HepeKOHINBO
CBIQUUTD PO MOKJINBICTH 3BEPHEHHS 00 HBOr0 34 3a-
XHUCTOM LMX mpaB. Taka MOKIIUBICTE IPYHTYETHCA, HA
HAIII TIOTJIAMN, HA OIHOMY 3 Hal(yHIaMeHTAIbHIIITHAX
IPUHIAIIB, «<BUKpucTagizopanux» €ECILJI 3a Becs 1e-
Pioj CBOET AIAJTLHOCTI y TAKOMY, BiKe aKCIOMaTUYHOMY,
(opmymroBanHi: «KOHBEHITIA € «KUBUM 1HCTPYMEHTOM»,
KOTPUII TOBUHEH TIIYMAUUTUCH Y C8LMJIL CYUACHUX YMOB»
(mus., 3okpema «Airey v. Ireland», «Loizidou v. Turkey»).

Y BITUYNMBHAHINM HAYKOBI Ta HABYAIILHO-METONUIHIN
JiTeparypi cripaBu B cdepi eKoJOTiYHUX IpaB Ta 3a-
XUCTY MOBKLILIA, KoTpi posrsafganucsa €CILJI, ymosmo
HOIJIAIOTh HA TPU OCHOBHI I'PYHHU: CIIPABU CTOCOBHO
BIUIMBY HA TOBKIJJIA, JKUTTSA, 3MOPOB’SA a60 BJIACHICTD
00’€KTiB, 1[0 MAITh €KOJIOIIUHO-He0e3IIeYHOro Xapak-
Tep; CIIPaBH IIPO JOCTYII ¥ IOIIUPEHHA iH(popMaIrii
II0/T0 CTaHy MOBKIJIJISA; CIIPABHU IIOJI0 yUaCTi rpoMa-
CBKOCTI I mocTyIry 1o mpasocynns [2, c. 57].

PosriisimeMo fgedxi 3 1X CIIpaB JeTaJIbHIIIe.

Cm. 2 Koneernuii. Briepiite muTasuHsA Ipo MOPYIIIeH-
HA NPasa Ha #umms y KOHTEKCTi eKOJIOTTUHUX 3arpo3
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Oysio posriauyro €CILJI y cripasi «Guerra and Others
v. Italy» [7]. V cupasi «Oneryildiz v. Turkey» amict
CKapr I0JIATaB y TOMY, 110 HAI[iOHAJIbHI OpraHu BJia-
¥ He 3p00MIN BChOTO, 11100 3a1100irTu 3arubdesti 6J11sb-
KUX POOWYiB 3aABHUKA B aBapii HA MyHIIUIIAJIBHOMY
cmitrespasuin. Cym 3asHaduB, 10 CT. 2 «<BCTAHOBJITIOE
nosumuene 30008°a3aHHA 0epircas BKUBATH BiIIIOBII-
HUX 3aXO0JIiB [IJIA 3aXUCTY KUTTA TUX, XTO IepedyBae Imijg
IXHBOIO IOPUCIUKITIE... 116 30008’ A3aHHA CJIi/ TIyMa-
YUTHU AK TaKe, [0 3aCTOCOBYETHCA B KOHTEKCTI OyTb-AKOT
MiAJIBHOCTI, MyOJIIYHOT UM Hi, B AKIM IPaBO HA JKUTTA
Moske OyTH IIOCTaBJIEHE ITif] 3arpo3y, 1 TUM OLIbIIIe y BU-
HaIKy TPOMUCJIOBOI TiAJIBHOCTI, KA 3¢ CBOEI MPUPO-
JI010 € He0e3MeyHow, TaKo, AK PodoTa Micib 360py
Bimxomis (. 71) [8]. Omxe, B IbOMY pillleHHI, [ie ynepuie
0Y210 BUHAHO NOPYUWEHHA cmammi 2 Y KOHmeKcmi
exonoziynux paxmopis, Benura namara €CILJI mmo cyTi
IHTEpITpeTyBasia IIPaBo, BCTAHOBJIEHE IIi€0 CTATTEI0, AK
«NPABO HA 3AXUCTL HCUMINLA».

Cm. 8 Koneernuyii. 3arajbHOBH3HAHO, III0 CIIPaBa
«Powell and Rayner v. The United Kingdom» craja Bif-
mpaBHOI0 TouKo ayd 3axucty €CILJI mpasa Ha cripu-
ATJINBE OBKIJLJIA B paMKax IpaBa Ha I10Bary a0 CBOTO0
IPUBATHOIO 1 CIMEMHOTO0 KUTTHA, 1[0 HaIa/Il BUJIUIIOCH
B HUBKY PillleHb TAKOTO BHUY. 3ayBaKMUMO TAKOK, 1[0
Cyn TyT 111e pas HaroJIocuB Ha HEOOXiTHOCTI «T0TPUMY-
BATHUCA CnPasednus0zo OANAHCY MIHC KOHKYDYIOUUMU
iHmepecamu ocobu i cycninvemea 6 yinomy (m. 41) [9],
10 3aCBiIUy€e TPUXUIIBHICTE J0 TIOCTYJIATIB JIibepasib-
HOT0 KOMYHITApU3MYy, AKUI, AK BiJTOMO, € CBOEPITHOIO
CIIPO0O0I0 TIOI0IATH KOHIIENITyaIbHI 00MesKeHHs Jribe-
pastiamy i komyniTapusmy [10, c. 130-131].

lagaemo, 1ikaBow € crarucTUdHa iHpOpPMAIlid,
sary napogath cyami (J.-P. Costa, G.Ress, R. Tirmen,
B.Zupandic, E. Steiner) B cBoiii crITbHIM OKpeMiil Tym-
i 1100 pirneHHs 1o cupasi «Hatton and Others v. the
United Kingdom» 11po Te, 10 «ilioMa «3aXUCT HABKO-
JIMIITHBOI'0 cepenoBuina» («environmental protection»)
micturhes B 57 crpasax (E€CILJI), a ciroBocmosry ueHHs
«EKOJIOT1UHI JIFOMCBKIL IIpaBa» («environmental human
rights») énepwe 3’saBnAeTbea y (I[bOMy) pillleHHI OLThb-
mrocti» [11].

Omxe, €CILJI, gomep:KyoUunch JUHAMIUHOIO Ta
€BOJTIOIIITHOTO MiIXOAY IIOA0 TJIyMAUYeHHS IT0JIOKEHb
KouBewntiii — cTpmxHEBOT0 aKTa €BPOMEHCHKOI ITPaBo-
3aXUCHOI CUCTEMH 1 CIIMPAIOUNCH HA [IOKTPUHY «KUBOTO
iHCTpyMeHTa», me-paKkTo BU3HAE IIPaBo Ha OesmeuHe
Ta 3MOPOBE MOBKIJLJIA Ta 3MiMCHIOE HOro peasjibHUN 3a-
xucT. [IpoMoBUCTUM CBiqUEHHAM OCTAHHBLOTO € Te, II[0
nomryk y HUDOC — 6asi maHux rpereieHTHOro mpasa
Cyny — moxkasye, mo CtpacOypsbKi OpraHu BiKe BU-
Hecsiu TioHa 300 pimeHs y cripaBax, Kl CTOCYIOThCA
po0JIeM HAaBKOJIUIITHLEOTO cepeqoBuiia [4].

Oco6sinBO1 yBaru 3acyiyroBye TOU (hakKT, [0 HeIo-
nmaBuHo — 9 kBiTHA 2024 poky — Besnmka masara €CILJI
B OJHOMY ¥ TOMY 3K CKJIa[[i POBTJIAHYJIA MPU hepuil 3a
8C10 11020 icmopiio CIIPABU OO0 BILIUBY 3MIHU KITiIMaTy
HAa IIpasa JIOUHA.

¥ cupasi «Duarte Agostinho and Others v. Portugal
and 32 Others» 3aABHUKUA — Tpyla MOPTYTaJIbChKUX
JiTell i MOJIOOUX JIOJIell — CTBEPIKYBAJIU, 1[0 MaJio
micrie mopyinenus 33 (!) mep:kaBaMu-BigmOBiTaYaMU
crareii 2, 3, 8 i 14 KouBeHIrii BHACITIIOK iCHYOUNX i cep-
M03HUX MalOyTHIX HACTIAKIB 3MiHU KITIMaTy, 30KpeMa
y 8B'ABKY 3 XBHJIIMU CIT€KH, JIICOBUMU ITOJKEKAMU Ta
JIMIMOM BiJT JTICOBUX TIO¥KEIK, Kl BIUTUHYJIU HA TXHE JKUT-
Ts1, HOOPOOYT, IICUXIUHEe 3MOPOB’A TA 3PYUHOCTI IXHIX
oynuakiB (1. 3) [12].

Y cripasi «Caréme v. France» 3asiBHUK CTBEpPIKyBaB,
mo PpaHIlia BKUIA HeTOCTATHIX 3aX0/IiB [IJIs 3a1100i-
TaHHA 3MiHI KJIIMATY, 1 1110 15 HeCIIPOMOXKHICTh TPU3Be-
Jia oo TIOpYIIeHHA HOoro IpaBa Ha KUTTA U [IpaBa Ha
IoBary g0 Moro IpUBaTHOIO Ta ciMerHoro xuTTd [13].

3Bakauy Ha Te, 10 Yy IOMHO BKAa3aHWX CIIpaBax
3 TPOIEYPHUX NPUUNH 3adABU Oysiu BusHaui Cymom
HEeIPUHHATHUMHA, 30CePeIUMO CBOI0 yBary Ha JIeAKNX
moJioxkeHHax Pimmenna y cupasi «Verein Klima Se-
niorinnen Schweiz and Others v. Switzerland», B Akiii
3aABHUII (acoIiallid KiHOK MOXUJIOTO BIKYy 1 4oTUPU
OKpeMi WIEeHKWHI ITiel acoriaii) cTBepaKyBaIu, 110
kaiMaruyaHa mogituka Ieeiiiapii cTBOPIOE IJIA HUX, K
JIITHIX JKiHOK, 3arpo3y BILIMBY Ha 3[I0POB’A MaibyTHIX
XBUJIb CIIEKU — QK [0 JIeTAJIbHUX HACIIAKIB.

Ha mouarky Cyn sagnauae, 1o «3MiHa KJIiMarTy €
O[Hi€I0 3 HAWAKTYaJIbHIMMNX IIPO0JIeM HAIIOro 4acy
(...) 8ry0Hi HaCITIAKY 3MIHU KJIIMaTy IIOPYLIYIOTH IIPO-
6J1eMy POSIIOUTY TATAPA MK NOKONIHHAMU 1 HANOLTb-
1Ie BILIMBAIOTD HA PI3HI 8PA3IUBL 2DYNU CYCNLIIbCIMEA,
AKI TTIOTPeOyITh 0CO0IUBOI TYPOOTH Ta 3aXUCTY 3 OOKY
Biagw» (1. 410) [14]. ¥V miit 3aasi €CILJI, ax 6aunMo,
BUPA3HO NPOABJIATHCA KOMYHITAPUCTCHKI MOTUBH,
AKI 3 OIVIALY HA crelndiKy KIIMATUIHUX CIIPaB MaTh
ABHY IlepeBary Haj IOCTyJIaTaMU KJIACHJHOI JIibepaib-
HOI1 11€0J10T11 3 il MPUXMJITBHICTIO 10 1HAUBIAYaJTiCTCHKUX
motpe6 i 3armuTiB [6].

TTopyuryroun Hag3BUUANHO BAKJIUBY KOHIIEIITY-
aJIbHY TIPo0JieMy IOy BJaaW Y JeMOKPATUUYHOMY
cycraisberi, Cy HAroJouIye, o «CygoBe BTPYYaHHS
... He MOXKe 3aMIHUTH [Iil, SKI IIOBUHHI BXKHUBATHCA 3a-
KOHOABUYOI0 T4 BUKOHABUOIO TJKaMU Bjiagu. IIpore
JIEMOKpAaTisA He MoxKe OyTu 3BeleHa JI0 BOJIi OLIBIIOCTI
BUOOPIIB 1 00paHUX TPEICTABHUKIB, HEXTYIOUU BUMO-
raMu BepXOBEHCTBA mpaBa. ToMy KOMOeTeHIiA Halli-
oHasibHUX cymiB 1 Cymy MOTOBHIOE ITi TeMOKpPATHUHI
mporiecu. 3aBIaHHAM CYI0BOI BIaau € 3a0e3neueHHs
HeoO0XiTHOTO HATJIAAY 34 JOTPUMAHHAM IIPABOBUX BU-
mor (. 412)» [14].

Baskro He OroguTHCH 3 THM, 110 «<KOHKPETHHIT Xapak-
Tep mpobiieM, sIKi BUHUKAIOTh Y 3B'ABKY 31 3MIHO0 KJTi-
MaTy 3 TOUKH 30py MOpPYILIeHUX nuTanb KoHBeHI1il, doci
He pozznadasca 6 npeuedenmuomy npasi Cydy. Hessa-
JKQIOuM Ha Te, [0 eKOJIOTIUHA MpelefeHTHa TPAKTHKA
Cyy Ha CHOTOTHITITHI TeHb MOYKe 3aITPOITOHYBATH TIeBHI
BKA3IBKHU, iCHYIOTb 8Q#CIUBL BIOMIHHOCINI MIdHC NPABOBU-
MU NUMAHHAMU, AKL BUHUKQIOMDb Y 36°A3KY 31 3MIHOK
KALMamy, T mumu, w,o podanadanucsa doci» (. 414)» [14].
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Ilo-nepuie, HEMae eQUHOIO YK KOHKPETHOIO Kepesia
mwronu. ITo-Opyze, BUKMIY BUKJIUKAIOTH IIKIIJINBI Ha-
CJTIIIKU B Pe3yJIbTaTi CKJIagHoro JjiaHora ederris. i
BUKUIM He 3BAKAIOTh Ha Jep:kaBHI KopooHu (11. 416).
BoueBuppb, 11i NUTAHHA TICHO IIOB'A3AHI 3 eKCmepumo-
PlanbHow PUCOUKUIEI Ma MPAHCKOPOOHHOK K000
0A HABKONUULHBO20 cepedosuya (amKe 3MiHa KIiMaTy
MOKe OyTU «cmepmio 810 mucayl nopizie», AKy BAKKO
TIOACHUTHU BUKUAAMU Oyb-AK0i ofHiel mep:xasu» [3]).
ITo-Tpere, 11eii JTAHIIOT HACTIAKIB € CKJIAQHUM 1 OLIBII
Hellepen0adyBaHUM 3 TOUKY 30Py Yacy Ta MICIA, HI¥K
y BUIIQ[IKy 1HITUX BUKUIIB KOHKPETHUX TOKCUYHUX 3a-
OpymHiorounx peuoBuH. (1. 417). Ilo-uemeepme, mxepena
BUKUWJIIB TAPHUKOBUX I'a3iB HE 00MEKYIOThCA KOHKPETHU-
MU BHUIAMM JIAJILHOCTI, AKI MOKHA Ha3BaTU HeOe3Ieu-
Humu (11. 418). Ilo-n’ame, 6GopoTs6a 31 BMIHOI0 KJIiMaTy
Ta 11 3yMWHKA He 3aJIeKUTD BiJi MPUHHATTA KOHKPET-
HUX JIOKAJIBHIX UM OJHOCEKTOPaJIbHUX 3ax0omiB (11. 419).
Ilo-wocme, xoua BUKIIMKY 60POTHEOU 31 3MIiHOI0 KIIiMaTy
€ TI00aJIbHUMH, AK BiJHOCHA BaXK/IUBICTDh PIBHUX Ke-
peJ BUKHU/IIB, TaK 1 HeoOXiTHAa IIOJIITHKA Ta 3aX0u, He-
00X1THI [JIA JOCATHEHHA HAJEKHOI'0 IIOM AKIIEeHHS Ta
a/TanTarlii, MoKy Tb TIEBHOIO MipOIO BiIPI3HATUCA B OHIH
IepsKaBU BIJI 1HIIOI 3aJI€3KHO BiJl TAKUX UNHHUKIB, K
CTPYKTypa eKOHOMiKH, reorpadiusni Ta gemorpadiusi
YMOBHU Ta 1HIII cycIiibHI o6craBunu (11. 421)» [14].

Yepes 111 yHoaMeHMabHI BIOMIHHOCMI BUNAETHCA
IIJIKOM JIOTIYHHM BHCHOBOK Besinkoil majiatu 1Ipo Te,
o «0yJio 6 aHi aJleKBaTHUM, aHi JOI[JILHUM JOTPHU-
MYBaTUCA HiAXO0Y, AKUI ITOJIATAE B IIPAMOMY TIepeHe-
CEHHI iCHYIOUOT0 eKOJIOTIUHOTO ITPEeleqeHTHOro IpaBa
Ha KOHTEKCT 3MiHU Kiimary. (...) Takum uynHOM, y 1iit
CIIpPaBi, YepIIaoul IIeBHe HATXHEeHHA 3 IIPUHIIUIIIB, BU-

KJIa[eHUX B iCHYIOUiil mperenenTHii npakruili, Cyn
HaMaraTuMeTbCsa PO3POOUTH OL/IBII BIMIIOBIOHUHA Ta
afanToBaHUI IIIOXig A0 PI3HOMAHITHUX ITUTaHbL KoH-
BEHII1, AKI MOKYTh BUHUKHYTHU B KOHTEKCTi 3MiH KJTi-
mary» (. 422) [15].

BucHOBKH Ta IIEePCIEKTUBH MOTAIBIIAX JOCJIi-
mxeHb. CITpaBy €KOJIOTIUHOT0 XapaKTepy, 3BasKaioun,
1110 IIPABO HA GesIeyHe IJIA KUTTA Ta 3I0POB A JOBKiJI-
s B KouBeHIil He 3akpiiieHe, IIePeBaKHO PO3IJIA-
MaThCA Yy KOHTEKCTI Takux crareii KouBeHIrii: cT. 2
(mpaBo Ha XuUTTA); cT. 3 (3a60poHA KaTyBaHHA); CT. 6
(TIpaBo Ha cripaBeJIUBUIA cy/); CT. 8 (IpaBo Ha MTOBary
10 IIPUBATHOTO Ta CiMerHOoro :xuTTs); c¢T. 10 (cBoboma
BUpaykeHHA morsAnis); cr. 11 (cBo6oma 3i0pasb Ta 06’e-
HaHHA); cT. 13 (mpaBo Ha epeKTUBHUIT 3acib ITPABOBOTO
saxucrty); ctT. 14 (3abopona auckpuminaiiii); ct. 1 Ilpo-
TokoJty Ne 1 (mpaBo MUPHO BOJIOJIITA MATHOM).

MoskHa BIIEeBHEHO CTBEPKYBATH, IO IIPAKTUKA
CTpacbyps3bKoro cydy y copaBax IIOg0 HABKOJIMIII-
HBOT'O CEPEIOBUINA € BAKJIIMBIUM BHECKOM Y Te, 110 3a-
seuuaii (E. Stratilati) [5] HasuBarTh «03€JIeHEHHAM»
(«greening») Mi3KHAPOTHOTO TIPABa MPAB JIOIUHU.

Tl'amaemo, 1110 1714 €BPOIIEHCHKOI CUCTEMU 3aXUCTY
[IpaB JIDAUHU PO3IVIAL caMe TAK 3BAHUX «KJIIMATHUHIX»
CIIpaB CTaB IIOBOPOTHHM IIYHKTOM PO3BUTKY IIpelie-
neurHol mpakruku €CILJI, B mporieci woro Cym mama-
raBCcs PO3POOUTH HOBUIL, OL/IBII PeJIeBAHTHUM ITiAXiT
10 PIBHOMAHITHUX NUTaHb KOHBEHIIII, 1110 BUHUKAIOTH
B KOHTEKCTi 3MiH kjiMary. Ha Hamry ckpoMHyY nyMm-
Ky, 9 kBiTHA 2024 poxy €CILJI Bmasocsa Bmoparucs i3
I[OMHO 3a3HaUYEeHUM 3aBIAaHHAM, ajie ICTHHHICTD I[bOT0
TBEPKEHHA, ICHA Pid, TOTPedye OKPEMOTro I0BeJIeHHA
y IIOJaJIBIINX HAYKOBUX PO3BIIKaX.
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DURING THE INDEPENDENCE

YK 342.1

AHoTauis. BCTyn. Y cTatTi goCnigxyeTbCs ICTOPUYHA 2eHe3a CTAHOBAEHHS Kogndikavii 3akoH0gaBCcTBa B YKpAiHi 3 MOMeH-
Ty 3gobyTTS He3anexHocTi. Kogngikauis po32/1sgaeTbCs K KI040BMIA IHCTPYMeHT 3abe3nedeHHs NpaBoBOi BU3HA4YeHOCTi Ta

€TabinbHOCTI, 0COONMBO BAX/IMBUI B YMOBAX GUHAMIYHNX CYCIIbHUX 3MIH.
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Mertoro cTatTi € BU3HAYeHHA HA OCHOBI AHAJI3Y HAYKOBMUX TA 3UKOHOGABYMX gXKepesl OCHOBHMX eTariB CTAHOB/IeHHS KO-
gudikauii ykpaiHcbko20 3aKOHOGABCTBA YACIB HE3ANEXKHOCTI, OCHOBHMX NepegyMOB, L0 CPUSAN MPUITHATTIO KOGUPIKOBAHMX
30KOHIB, Ta HAMPSIMIB MOGAbLLOI KOgUIKaLii.

Martepianm i meTogn. Matepianamu gocnigxeHHs €: 1) HOpMATUBHO-NPABoBe 3abe3neyeHHsl, WO NPUIAHATE y Pi3HUX 2ay-
39X IpaBa y $opmi KOgUpIiKOBAHMX 3AKOHIB; 2) MPavi BITYM3HSHMX BTOPIB, L0 MPOBAGATb CBOi HAYKOBO-MPAKTUYHI GOC/IgMeH-
HS1 30 HANMPSMOM KOgMQiKaLifiHOI gisiIbHOCTi YKPAiHCbKO20 3aKOHOGABCTBA.

B npoueci 3givicHeHHs gocnigxeHHs 6y10 BUKOPUCTAHO TaKi HAYKOBI METOGU: ICTOPMKO-NPABOBUIA (G151 GOCAIGMEHHS MPo-
Liecy BUGAHHS KOGUPIKOBAHMX 3AKOHIB 3 MOMEHTY 020/10LLeHHS HE3ANeXHOCTI YKPdiHu go Cb020gHiILLHIX gHIB); Popmanizauil,
aHanizy Ta cuHTe3y (g gocnigKeHHs: 3aKOHOMIPHOCTel KoguikavifiHux npowecis B YkpaiHi Ta 06'egHaHHS ixX y BignoBigHi
eranu); 102i4H020 y3a2aabHeHHs pe3ybTaTiB (POPMY/IOBAHHS BUCHOBKIB).

Pe3ynbTati. BokpemaeHo 4oTupy OCHOBHI eTanu kogudikauii: 1) panHiv (1991-1995), nos’a3aHuii 3 agantayieo pagsH-
CbKMX KOGeKCiB; 2) akTnsHuii (1996-2005), XapaxkTepu3yeTbCs MPUAHATTAM K/II0YOBUX KOGeKCiB (KpuMiHanbHo20, LMBiNbHO20,
focnogapcbkozo Towwo); 3) etan mogepHizauii (2006-2012), cnpsMOBAHMI Ha BJOCKOHA/IEHHS! ICHYIOYMX KOGeKCiB; 4) eTar 2ap-
MOHI3aUii 3 €BPONeNCbKMMMU CTAHGApPTamu (3 cepeguHum 2012), Big3HaYeHi NPUAHATTAM HOBMX PegakLii giloumnx Kogekcis Ta
po3pobkoto HoBux (Kogekc 3 npouegyp 6aHKpyTCTBa, Bubopunii kogekc).

MepcriekTnBy. OuiKyeTbCs aKTUBI3aLis Koguikauii y cepi be3nexn Ta 06opoHu Nicas 3aBepLUeHHs gii IpaBoBo20 pexxumy
BOEHHO20 CTAHY. [MigKPeCctOETbCA BAXMBICTb NOGANbLUMX OCTIGKEeHb MpoLeciB KOgu@ikawii 3 ypaxyBaHHIM HOBUX BUKNKIB
Ta notpeb cycninbCTaa.

KniouoBi cnoBa: kogngikavis, kogekc, 3ak0H0gaBCTBO, kKognikaviriHmi npowec.

Summary. Introduction. This article examines the historical genesis of the development of codification in Ukrainian legis-
lation since independence. Codification is considered a key instrument for ensuring legal certainty and stability, particularly
important in the context of dynamic social changes.

Purpose. The purpose of this article is to identify the main stages of the development of Ukrainian codification during the
independence period, analyze the prerequisites for the adoption of codified laws, and outline the directions for further codifica-
tion, based on the analysis of scientific and legislative sources.

Materials and Methods. The research materials include: 1) legal framework adopted in various branches of law in the form of
codified laws; 2) works of domestic authors conducting scientific and practical research in the field of codification of Ukrainian legis-
lation. The following scientific methods were used in the research: historical-legal (to study the process of adopting codified laws from
the moment of Ukraine’s independence to the present day); formalization, analysis, and synthesis (to study the patterns of codifica-
tion processes in Ukraine and combine them into appropriate stages); logical generalization of results (formulation of conclusions).

Results. Four main stages of codification were identified: 1) early (1991-1995), associated with the adaptation of Soviet codes;
2) active (1996-2005), characterized by the adoption of key codes (Criminal, Civil, Commercial, etc.); 3) stage of refinement (2006
2012), aimed at improving existing codes; 4) stage of harmonization with European standards (since the middle of 2012), marked

by the adoption of new editions of codes and the development of new ones (Code of Bankruptcy Procedures, Electoral Code).
Prospects. Activation of codification in the field of security and defense is expected after the end of martial law. The impor-
tance of further research into codification processes, considering new challenges and societal needs, is emphasized.
Key words: codification, code, legislation, codification process.

Hoc’ranomca npo6aemu. Kogudikairisa sakoHomas-
CTBA € OJHUM 13 KJII0U0BUX (PAKTOPIB, 110 3a6e3-
MEeYyITh BEPXOBEHCTBO ITPaBa, CTablJIbHICTh ITPABOBOT
CHCTEMHU Ta CIIPUAIOTH PO3BUTKY IEMOKPATUYHUX 1H-
crutyiii. B Ykpaini, Ak 1 B 6araTbox iHIINX KpaiHaX,
mmportec komugikalrii 3aK0HOIABCTBA Ma€ JABHIO iCTOPIIO.
Opmak 0co0IMBO AKTYAIBHUM JOCITIPKeHHSA i€l TeMU
cTae caMe B KOHTEKCTI HOBITHBOI icTopil YKpaiuu, amke
came TricJjA 3000y TTa HesasieskHocTi B 1991 poiri posrio-
yaBcA mporiec (GOPpMyBaHHSA HOBOI IIPABOBOI CUCTEMH,
OCHOBOIO AKOI MaJjia cratu HoBa KoucTurynia Ta HoBi
KOJIEKCU 3aKOHIB.

Anajtiz ocTaHHIX DOCHiI:KeHDb i myG/riKamii .
HocirimxeHHI0 TUTAHHA CTAHOBJIEHHA Komu@ikarrii 3a-
KOHOJABCTBA YKPAiHU B iCTOPUYHOMY PO3Pi3i 3HAUHOT
yBaru BYEHNMU-IOPUCTAMU TPUILJIEHO He 0YJI0, OKpeMi
ACHeKTH TMUTAHHA KOOu@iKallii yKpaiHCbKOr0 3aKOHO-
maserBo BuBuasinca ArronenxoM B. [1], Bucaroro FO.

[41], Bopucosum B. [3], Bougapenko I. [2], 'eTbMma-
"HoMm €. [9], HoBrepom A. [12], sKyp6esmroxom I'. [14],
Porauewm O. [41], Ycerko 1. [44], Xapurornosum €. [45]
Ta IHIITNMH.

Buxiag ocHoBHOrO Marepiaiy. 3mo00yTTs Yipa-
1HOI0 HezasieskHocTi B 1991 porri cTBOpUIIO HOBI YMOBU
JIJIA PO3BUTKY HAIlOHAJILHOTO 3aKOHOIaBCcTBa. PaiaH-
chKa ITpaBoBa cucTeMa, Aka icHyBasa a0 1991 poky,
I'pyHTyBaJjIacsA Ha IIPUHITUIIAX IIeHTpaTisalii Ta yHipi-
karrii. Ile mpusBogMII0 10 TOTO, 10 YKPATHCHKE 3aKOHO-
aBCTBO He 3aB/KIU BIAIIOBIAAJIO II0TPedaM Ta iHTepecaMm
YKPalHCBKOT'0 HAPOAy.

IIporostonieHHA HE3AJIEKHOCTI HE 3yITMHUIIO IIPOIIEC
CaMOBH3HAYEHHA Ta CAMOIIEHTU(IKAIl] YKPATHCHKOTO
HApPOMy, AKI CyIPOBOIKYBaJIAcsa KOJMBAHHAMU TI0JTi-
TUYHOI eJTITH TO y GiK IEMOKPATUYHOTO €BPOIECHKO-
ro 3aX0/1y, a To y GiK aBTOPUTAPHUX MOCTPATAHCHKUX
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TostiTryHi Ta iHII TTPOLIECH B AepKaBi mepefyBamTh
B IIOCTIHTHOMY pyci, 3HAXOOATH CBOE BiJOOpaKeHHA B 3a-
KOHOmAaBCTBI Ykpainu. lla qnuaamika HeMuUHyYe IIpU-
3BOAUTH [I0 3HAUHOI'0 3POCTAHHSA 3arajibHOI KIJIBKOCTI
HOPMATUBHO-ITPABOBUX AKTiB, a IXHA PI3HOMAaHITHICTh
HEOIMIHHO ITOPOKY€ KOJIi3ii Ta CyrmepedHoCTi.

B ymoBax Takoro KiJIbKiCHOTO 3pOCTAHHA HOPMATUB-
HOT'0 MaTepiajly crae 0CoOJIMBO aKTyaJILHOIO mpobieMa
BIIOPAIKYBAHHA I CHCTEMATHU3AIli]l IPUHNHATUX TIPABO-
BUX aKTiB 3 METOI0 iX e()eKTUBHOTO BUKOpUCTAaHHA. [[a
rorpeba y IpaBoBiil BUBHAYEHOCT] Y KOHKPETHOMY CEHC1
BUPAyKAETHCA B MOIIYKY NUIAXIB pallioHATi3aIlii Ipaga,
HAHOLIBII PO3PO0JIEHOI (DOPMOIO AKOI € KOogU(piKaIisa
[1, c. 35].

®axiBIli B rajIysi IpaBHAYO] JIIHTBICTUKN Koaudika-
I1}0 BUBHAYAIOTh AK «3BeJEeHHA B ¢UHE I[iJIe 3aK0HIB,
IIOCTaHOB TOIIO» [6, c. 285].

Komgudikamnia Bumarae, 1mo0 B IIPOEKT HOBOIO
HOPMAaTUBHO-IIPABOBOTO aKTy, AKUHI Mae IIpuiiMaTucA,
BKJIIOUAJINCH JIMIIE TI HOPMH, 1110 30€perjii CBO 10
1 BUIIPaBIOBYIOTH cebe, a TAKOK 1100 BBOIMJIMCH HOBI1
HOPMU, BHOCWJIVCH 3MIiHU 1 JOIIOBHEHHSA, yCYBaJIVCh
MIPOTaJIMHU y TIPaBOBOMY peryJitoBauHi [41, c. 23].

3a pesyJibTaTaMU aHAJI3y IIUX ABOX BU3HAYEHb,
HAMM BCTAHOBJIEHO, III0 ITepIe 3 HUX XapaKTepusye
mporec Kogudikailii AK MepeTBOPEeHHA IeKiJILKOX 3a-
KOHIB B O[TMH 3aKOH y (hOpMi KOIEKCY, a IJIA IPYyroro —
TaKU MeXaHi3M He € 000B’A3KOBIM, JIOCTATHIM € IIeper-
JISITT T BUJIyYeHHA Hee()eKTUBHUX HOPM, JOITIOBHEHHSA
HeoOXiJHMMU HOBUMH HOPMaMu, TOOTO BiJI0yBAETHCA
KOMILJIEKCHUI TIPOIleC Ieperiany KoaudiKoBaHOTro
3aKOHY Ta BUJAHHA HOBOTO HA 3aMiHY OCTAHHBLOMY.
B maykoBiil JOKTPUHI Il TIPOIleC TAKOXK BIAOMUN AK
pexomudikaria [12, c. 27].

OCKiJTbKH, OKpPECJIeHHS BUUEPIIHOTO IIePEeJTiKy 03HAK
IIOHATTA «KOAUQIiKallifA» He € 0e3II0CePeqHbOI0 METOI
Ii€l cTaTTi, TO PO3YMIHHA ITOHATTA «KOTUMIKAIiA», 10
BUKJIAJIEH] B IIUX JBOX AeiHIIiaAx Gyme MoCcTaTHIM IJIsa
IOCATHEHHS II0CTABJICHUX I1JICH.

3 npuitaartam 12 Bepecusa 1991 poxy Bepxosroio
Pamoro Yrpaiuu 3akony Yxpainu «[Ipo mpaBoHacTyIi-
HUITBO YKpaiHW», AKUA BU3HAUNB, 1110 3akouu Y PCP
Ta inmn akru, yxsajsieri BPY YPCP, B Tomy uncsi xo-
IleKCH, «TiI0Th HA TePUTOPil YKpPaiHU, OCKIJIbKU BOHU
He cylepeuaTrh 3aKoHaM YKpaiHW, yXBaJIeHUM ITiCJIs
ITPOTOJIOIIIEHHA He3aJIe’KHOCTI YKpaiuu» [38] uactuna
PaAHCBKOT0 HaJ0AHHA MIrpyBajio B HOpMAaTUBHY 06a3y
He3aJIeKHOl YKpaiHu Ta JII0Th I0CI.

Taxum nagdanusam € Kogexc Yrpaiucekoi PCP mpo
agMiHicTpaTuBHI npaBomopyinenusa 1984 poky [21],
wKurnoeuit komexe Yrpainceroi PCP 1983 poxy [13]
ta Kopmekc 3akoHiB mpo mpairpo Yxpaiuncekoi PCP 1971
poxky [18].

Pasom 3 TiM, ykpaiHCBKA ITpaBOBa CHCTEMA 3a3HANIA
3MiH B paMKax JiepajaaHizarii. B zaszHaueHi 3akoHuU
BHECEHO YHCJIeHHI IIPaBKU, IPOIIEC TOPKHYBCA TAKOMK,
Hass nux akriB. Tak, Kogekc Yipaincskoi PCP mpo
aMIHICTPATUBHI ITPABOIIOPYIIIEHHSA 3TITHO 3 3aKOHOM
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Yxpaiau «IIpo BHeCeHHs IOIIOBHEHD 1 3MIH /10 JeAKNX
3aKOHOIABYMX AKTiB YKpainu» [36], smineno Ha Komekc
Yxpainu opo agMiHiCTpaTUBHI MpaBonopyIieHus [21].

Amnajtoriuno, 3axkoH Yxpaiuu «[Ipo mepagAmisariito 3a-
KOHOJIAaBCTBA YKpaiuw» [37], mpuitHATHIl 3 METOIO Jiepa-
ISHIZAINI 1 cCCTeMaTH3allil 3aKOHOIABCTBA YKPAaiHU, I103-
0aBUB PAgAHCHKOL CITAIIVHI IeAK] II0JIOYKEHHSA Ta HA3BU
sKurmoBoro kopekcy Yrpaiuceroi PCP, rieperBopusiiu
tioro ua sKurnosuit komerc Yrpainu [13] Ta Komekcy
3aKOHIB Ipo mparro Ykpaincekoi PCP, mepersopuBiiu
itoro ua Kopekc 3akoHiB 11po mpairo Yepaiuu [18].

Bapro Tako:x 3asHauuTH, 1110 SaKOHOM YKpaiHu
«I[Ipo mepagsHisalfiro 3aKoOHOLABCTBA YKpainm» [37],
BU3HAHO TAKUMU, [0 He 3aCTOCOBYIOThCA HA TEPUTOPIi
Yxpaiuu, BigmoBigHO 10 yHKTY 1 posmiry XV «Ilepe-
XiHI mostoskeHHs» KoHceTuTyiiii Yikpaiau, 929 akris
OpraHiB JIep:KaBHOI BJIQJIA i OPraHiB JIep:KaBHOTO yIIPaB-
niaaa Corosy PCP (momaTox Ne 1 mo 116010 3aK0HY) Ta
256 axTiB OpraHiB Jep:KaBHOI BIAJU Ta OPTraHIB gep-
JKaBHOTO yIIpaBiiHuAa Ykpaiucbkoi PCP, Ykpaincbkoi
CPP (momarox Ne 2 1m0 11b0ro 3aKoHY).

IIpo HeoOXigHICTL BUOAHHA HOBUX KOOU(PIKOBAHIX
BaKOHIB y IIUX cpepax HeoTHOPA30BO HATOJIONIYBAJIOC
HAYKOBUM Ta IIPABOTBOPUUM TOBAPUCTBOM, ITPOTE ITi
if1ei Tak 1 He OyJIU BTLJIE€H] B JKUTTA.

TuMm yacom B yMOBax IIBUOKUX 3MiH JKUTTA KpaiHU
cTape 3aKOHOIABCTBO, PO3PO0JIeHE IJIA ITOTPe6 COI3HO1
pecItyOJIiKy, KepoBaHOI KOJUIIMHBOI KoMyHiCcTHUHOO
napriero YKpaiHu, HeMUHYyYe CTBOPIOBAJIO UMCJIEHHI
mpaBoBi koJTizii. ToMy mocTasio mTUTaHHA TPO AKHAMIII-
BUIIIIe BIOCKOHAJIEHHA ITPABOBOI CHCTEMU AePrKaBU
B KOHTEKCTI 3arajibHO1 MOJiepHi3allii cycriibecTBa. Lle
notpebyBajio po3pobku HoBoi Koucruryriii Yipainu,
HOBOTO I[MBITBHOTO KOJIEKCY Ta IHIIUX BEJIUKUX KOIU-
(ixoBauux axriB [44].

3a pesybraTaMu IUX MpoIieciB, cranoM Ha 05 jiurmHs
2024 poky 3a Tiepioft He3aIEKHOCTI B YKpAIHi IIPUAHATO
25 KopekciB: rocriogapchbiuii rporiecyastbaumil (06.11.1991
[9]); muramIz (12.121991 [30]; 11.07.2002 [31]; 13.03.2012
[32]), moBiTpsanuii (04.05.1993 [33]; 19.05.2011 [34]), -
coBuii (21.01.1994 [29]), mpo Hampa (27.11.1994 [22]),
TOProBeJibHOro Moperuiasctsa (23.05.1995 [20]), Boguuit
(06.06.1995 [8]), kpuminansuuii (05.04.2001 [24]), 6xo-
mxetHMit (21.06.2001 [4]; 08.07.2010 [5]), semenbHMit
(25.10.2001 [15]), cimetirmii (10.01.2002 [42]), rocriomap-
cekmii (16.01.2003 [11]), musiasawmii (16.01.2003 [46]),
KpuMiHajibHo-BuKoHaBuwmii (01.07.2003 [28]), muBlibHME
nporuecyansauii (18.04.2004 [47]), agMiHicTpaTUBHOTO
cynounHcTBa (06.07.2005 [17]), momaTkoswuii (02.12.2010
[35]), kpuminaseHMI miportecyanbuuii (13.04.2012 [26]),
ruBiibHOTO 3axucty (02.10.2012 [23]), po miporienypu
6aukpyrcra (18.11.2018 [19]) Ta BuGopuwmii (19.12.2019
[7]), anasria MPUMHATTS AKUX JO3BOJIUTH BUBUUTHU OCHOB-
Hi TIepeyMoBH Ta IPOOIeMHI ITUTAHHSA KOMU(pIKAITIITHOT
MAJIBHOCTI IePyKaBHU.

3a pesysibTaTaMu aHaJIi3y iCTOPUYHOTO CTAHOBJICH-
HA Komu(ikarii yKpaiHChKOT0 3aKOHOIABCTBA YMOBHO
MOYKHA BUILUINTH YOTHUPU €TAIIN:
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1. «PanHiii erar.

Icropuuno B Ykpaiui (mpuHaiiMHI Ha GBI 11
YaCcTHHI), AK 1 B IHIINX KpalHaxX, KI PO3BUBAJIMCA 34
BI3aHTIHCHPKUM ITUBLITIZAIIIHIM BHOOPOM, 3AKOHOTBO-
peHHA Bin0yBaJiocs, AK TPABUJIO, 32 BiJICYTHOCTI aJleK-
BaTHOI METO/I0JIOTIUHOI 0a3u, MoIIepeaHiX rITN00KIX
HAYKOBUX PO3Bi/IoK Toio [45, c. 37].

HesBaskarouu Ha BiCyTHICTE I'PYHTOBHOI TE€OPETHY-
HOI OCHOBHU, PaHHIH epion Koaudikaiii yKpaiHChKOT0
3aKOHOIaBCTBA Po3IIouaBcA 3 mpuiHATTA 06 aucTonmaga
1991 poxy I'ocriomapcskoro mporecyaabHOT0 KOIeKCy
Yxpaiuu [9], akuit HaOyB unaHOCTI 3 01 Gepesua 1992
Poky, a mo 21 uepsusa 2001 poky mise Ak Ap6iTparKHIit
mporecyaJibHui Kojieke Yipaiau [16, ¢ 519].

Hacrynaum HampsaMom kogudikariitiol qigabHOCTI
B YKpaiHi cTajio epeTBOPeHHA 3aK0HOIaBCTBA ¥ cdepi
MuTHOI cupaBu. [IpaBoBy 0cHOBY opraHisariii 3akiaan
3akon «I[Ipo muTHy cripaBy B Ykpaincekiii PCP» Bifg
25 uepBHa 1991 p., sxuM GyJI0 3aTT0UATKOBAHO CTBOPEH-
HA [lep:xaBHOr0 KOMITETy MUTHOTO KOHTPOJII0, MUTHUX
oprauiB i MmutHUIl Ykpaiuu, Ta MutHuil Komekc Yipai-
Hu, npuiitaatuii 12 rpyaaa 1991 poky [16, ¢ 470].

13 6epesusa 1992 p. Bepxosua Papga sareepguia
HOBY peHaKITiio SeMeIbHOro Komekcy Yipaiuu [15]. Ta-
KOXK B HOTaJIbIioMy OyJto mputiaaTo [loBiTpsaHumii Komeke
Yrpainu [33], Kogekc ToproBeibHOro MOpeIriascTsa
[20], Boguuii komekc [8], JlicoBuii komekc [29], Komexce
VYkpaiuu mmpo Hagpa [22].

2. «<AKTUBHUI eTar».

¥YBara o mpob6sieM Komu@ikarii y moaaabIiiomMy
3yMoOBJIeHA 00 €KTUBHO C(DOPMOBAHUMH TIPOIleCaAMU
CYCITIJIBHOTO PO3BUTKY, aKTUBI3AIli€l0 3aKOHOTBOPYOTO
mpoliecy, cripobamMu iHTerpallii Ta y3roayKeHHs 3aK0HO-
JIaBUOTO MACUBY, YCYHEHHSA CyII€PEYHOCTEI, KOTIBIHUX
HopM Yy 1ipasi. Ile cTasmo 0co6IMBO BiTUyTHUM Y 3B ABKY
3 mpuitaarTam Lusinsuoro [46], Cimeitroro [42], Toc-
oIapCchKoOro Komekcie [11], cripo6amMu BIOCKOHAIEHHS
BITIOBITHUX TIpOIlecyaIbHUX KofaekciB [14, c. 36].

TTorpeba mesamexHoi YEpaiHu y (QOpMyBaHHI KOH-
IeNnTyaJbHO HOBOT'O 3aKOHOIABCTBA 0yjia 3akKpilieHa
nocranoBor [Ipesunii Bepxosaoi Pagu Ykpainu Bifg
31 sxoBTHA 1991 p. Ne 1759-X11I «IIpo migroToBKy mpo-
€KTiB 3aKOHOABUYNX aKTiB YKpainw». lleii qokymeHT
mopyuuB KabGinery MinicTpiB YKpaiHu posrnodaru
MATOTOBKY OCHOBOITOJIOMKHUX JIJIA JEPKaBU KOIEKCIB,
Brrouaroun Lusinernii, IuBinpHMN portecyaTbHUN,
Kpuminansunii, KpuminansHao-nporecyansuuii, Ko-
JieKc YKpaiHu IIpo aJMiHICTPaTUBHI IIPaBOMOPYIIEHHA
Ta ToproBuii Kogekc, a TAKoXK BHECTH 3MiHU 10 JKuTio-
Boro Koekcy Ta Komexcy sakowiB mpo mpartto. s pe-
aJtisarii 1poro 3aBganusa 24 6epesuda 1992 p. posmops-
mrenuam Kabinery MinmicrpiB Yirpainu Ne 176-p Gyiu
CTBOpPEHi po60oUi IrpyIy Ta MPU3HAYEH] X KepiBHUKMU.

ITisikom 3aKOHOMIPHO, 1[0 HEBAOB3i MiCJIA IPUHAT-
s Korcrurytiii Yepaiuu, y rpyaui 1996 poky, Ha pos-
g Bepxosroi Pagu Ykpainu 6yJio BUHECEHO TPOEKT
HoBoro [TUBISIEHOTO KOJIEKCY, AKUIT 32 CBOIM 3HAYEHHAM
MaB cratu Apyrum tmicas Koumeruryirii Yepainu ak-

TOM HAI[IOHAJILHOTO 3aKOHOIAaBCTBA. AJjle uepes HU3KY
MPUYMH MMOJIITUYHOTO 1 JOTMATUYHOTO XapaKTepy IIpi-
OPUTETU 3aKOHOAABYOI MOJTITUKY 3MiHuucA. oompa-
II0BaHHA HOBOTO [{MBITLHOTO KOEKCY HEBUIIPABIAHO
3aTATJIOCA HA IIICTh 3 MOJOBUHOIO POKiB. IIpoTaArom
yepBHA — Jjiucronaga 2001 p. mapsiaMeHT PO3TJIAHYB
i moeramHo npuitHAB HoBuii [{uBinbHMI Kofeke. [Ipore,
3BAKAIOUM Ha HEOOXiTHICTD IETAJTBHIIION0 Y3TO/I?KeHHA
npaBoBux HopwM, [IpesunenT Ykpainu BignpaBuB ITi
aKTU Ha moonparoBaHHsA. Ilicjia BHeCeHHs BiIIOBII-
Hux 3MmiH 16 ciuna 2003 p. HoBuit [{luBisibHUIT KOgekc
Yxpainu [46] 6yB npuitaaTuii, a 3 1 ciuaa 2004 poxy —
BBeIeHuUIi B i [16, c. 502].

Pazom 3 TuM, BepxiBKy «JIiIepiB y peUTUHTY» KOIU-
(ikarrii MmaTepiaibHOTO IIpaBo 3aiiHaAB KpumiHamsHMit
Komekc Ykpainu, mo npuiiaatuii 05 kBitTHa 2001 poky
[24], Ha 3aminy Kopekcy 1960 poky [25]. ITum mogiam
repemyBajia HalpyskeHa pobora Hay mpoekrom Komek-
cy po6ouoi Tpynu 3 OIPOBIAHUX YUEHUX 1 TIPAKTUKIB,
mo 3aivicHioBanaca y nepiox 3 1992 mo 2001 pokax.
Bopucos B.1. Buginus 3 eranu pospobru Kpuminais-
Horo kopekcy Yipaiuu 2001 poky [24]: 1. YTBepmreHHA
OCHOBHHUX KOHIEIITYaJIbHUX IIOJIOKE€Hb HOBOI'O KpI/I-
MiHAJIFHOTO KOJIEKCY YKpaiHU Ta MiArOTOBKA 3aKOHO-
IpoeKTy a0 po3risany BepxoHoio Pamoro Ykpaiuu; 2.
IIpusenenns npoexry KpuminaibHOro Kogekcy YEpai-
HU y BignoBigHicTsb 10 KorcTuTyIrii Ykpainu ta saraib-
HOBUBHAHUX ITPUHITAIIIB 1 HOPM MIKHAPOIHOTO IIPaBa;
3. 3aBepIIajbHUI eTall: MapJIaMeHTChbKI YMTAHHSA Ta
npuitaaTTa KpuminaieHoro Kogekcy Yepainu [3, c. 17].

OkpiM 3a3HAUEHOr0, IIPAKTUYHO OJHOYACHO B KiHII
90-x pokiB XX crTopiuusa GyJI0 po3modyaTo poOOTy Hal
kopudikalien GHIKeTHOr0 Ta MOJIATKOBOI0 3aK0HO-
nmascrBa (1998-1999 poxu). CormiaibHi MOTPEOH 100
TIOABHU ITUX KOOEKCIB B TOI Yac yKe CKJIAJIUCA 1 TIePIIuM
OyJio 3ampomnoHoBaHO mpoekT IlogaTkoBOroO Komekcy
Yrpaiuu. Ajte, Ha 1IpoItec Komu@ikarii B IiUX yMoBax,
3MICTOBHMUII BILUTUB Bi[irpaJii came MOJIITUYHI TIepe/y-
MOBH B pedpopMyBaHHI ux BigHocuH. 1le mpussesio 1o
3aBepllleHHs poboTy Had BromKxeTHIM KomekcoM YKpa-
iHm mpotaroMm 1,5-2 pokis i fioro mpuitHATTA B 2000
POIli Ta IUKJIIYHOMY TI€PEHOCY MOMEHTY 3aBepPIIeHHA
po6otu Hag npoexkToM [lomaTkoBOrO KOMleKCy YKpaiHU
(AKuX OyJI0 GJIMBBKO AECATU) TA HAPEIITI HOABU HOTO
axk Hanpukiumi 2010 poky [2, c. 191].

3 mpuiitaaTTaM BooaikeTHOro KomeKcy YKpaiuwu,
mo BigOysoca 21 uyepBHA 2001 poky, OyJio 3aKIameHo
(byHmaMeHT IS BIIOPAIKYBAHHA GIOMKETHOI CUCTEMU
KpalHu.

Ilepexiz mo0 pUHKOBOI €EKOHOMIKY CYITPOBOKYBaBCHA
CTBOPEHHAM 3HAYHOI KiJIBKOCTI HOBUX 3aKOHIB, CITPA-
MOBAHUX Ha PETYJIIOBAHHA 11 PO3BUTOK IIPABOBUX BifI-
HOCHH y rocriomapcekiit cdepi. [logansmmit posBUTOK
TOCIIOIAPCHKUX BITHOCUH CIPUYUHUB TTOTPE0y B CUCTE-
MaTusalii Ta Koqugikaiii HOpMaTHBHO-IIPABOBUX AKTIB
€KOHOMIYHOro cupsiMyBaHHA. B peaysbraTi 16 ciuHsa
20083 poxy nipuiiaATo ['ocriojapcbKuii Komekce YKpainu,
Axuii, Ha0yB unHaHOCTI 1 ciuna 2004 p. [16, c¢. 504].
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Y 2004 pori YipaiHa Tako:x npuitHsia HoBun [{u-
BUTBHUIT TpollecyasbHUll Kojeke Ykpaiuu [47]. Leit
OKYMEHT CTaB 3HAYHUM KPOKOM Ha IIJIAXY /10 BIOCKO-
HaJIeHHA [[UBUIBHOTO CYJOYMHCTBA, MABUIIIEHHA HOT0
e(eKTUBHOCTI Ta JOCTYITHOCTI [IJIA TPOMAJISH.

Pospobka mHOBoOro I{uBibHOTO IpOIECyaTbHUN KO-
nexc Ykpaiuu [47] amificHioBajiach po60Y0I0 TPyMor0,
crBopenoo Kabinerom MinicTpiB YkpaiHu sriHo 3 pos-
nopsmpreHaaM Ne 176-p Big 24 6epesus 1992 poky, y Bif-
IIOBITHOCTI JI0 ILyHKTY 4 OpPi€HTOBHOI'O IIJIAHY 3aKOHO-
nmaBumux po6it Ha 2003 pik, 3aTBEPAKEHOT0 TOCTAHOBOIO
Ka6inery Miuictpis Yrpairu Ne 100 Big 20 ciunsa 2003
poky. Hopmatueay ocaoBy HoBoro LIITK Yipainu cxramu
Koucruryriia Yrpaiuu, 3akon Yrpaiau «[Ipo cymoycrpiit
Yrpainw» Bixg 7 srororo 2003 poky, LlusinbHuil mponecy-
aJIbHUH KofeKe Ykpainu Bij 18 sumaa 1963 poky, AKuii
3 HpHﬁHHTTHM HOBOI'O aKTy BTpaTuB qHHHiCTb.

Komekc agMiHicTpaTHBHOTO CyqOUYMHCTBA YKpaiHU
6ymno mipuitaaTo 06 sumua 2005 [17]. IIsomy mporiecy
repeayBaja KOMILIEKCHA aaMiHiCTpaTUBHA pedopma
B YKpaiHi, 3aTBep/keHa Ykasom [Ipesunenta Yrpainu
Big 22 smunHa 1998 poky, koo nepeadavueHo, M0 K-
YoBe MicIle y TpaBoBoMy 3a0e3redueHHi aiMiHICTPaTuB-
HOI pedopMu 3aiiMae agMiHiCTPATHBHE IIPABO, HOPMU
SAKOTO MAKTh OyTU CIIPSAMOBAaHI HAa BCTAHOBJIEHHA 1 per-
JIAaMEHTAITII0 TAKAX B3A€MOBITHOCUH I'POMAJISH, Y AKUX
KOKHIH JTIOAVWHI MaroTh OyTY rapaHTOBaHI peajibHe 10-
JlepsKaHHA Ta 0XOpOHA y c(epi BUKOHABYOI BJIaqU Ha-
JIEXKHUX TH IIpaB 1 cBO6OM, a TaK0kK e(DEKTUBHUIM 3aXUCT
VX TIPaB i cBo0ojI y pasi ix mopymienHs [9, c. 97].

Y 1ieit mepiom TAKoK OyJI0 MIPUMHATO Se€MeJIbHUH
[15], Cimeitumii [42], MuTuuii [31] Ta Kpuminaiisao-
BUKOHABUMII KoJieKcu YEpaiuu [28], 1110 3arajiom ckia-
Ila€ IeCATOK KOMU(MIKOBAHUX 3AKOHIB.

3. «Eramn momepHisairii».

IIpoTsArom mepioay He3a eKHOCTI YEPATHU OEKITbKa
KOMIEKCIiB 0yJI0 ImepeorrparoBaHo (peKoaudikoBaHo) He
onuH pas: BromkerHuii Big 21 uepBaa 2001 poky [4] Ta
08 nmumaa 2010 poxy [5], IloBiTpanauii Big 04 TpaBHA
1993 poxky [33] ta Big 19 TpaBua 2011 poxy [34] Ta
Murnauii Big 12 rpymaa 1991 poxky [301, Big 11 gunaa
2002 poky [31], Bix 13.03.2012 [32].

Iepmmm Ha TTUIAXY peKoqudiKallii craso GromKeTHe
3aKoHOOABCTBO. IIpoTaroMm mecaTwriTTa mii Bromxker-
HOT0 KofieKcy Ykpainu [4] ykpaiHCbKe 3aKOHOIABCTBO
3a3HaJI0 CYTTEBUX 3MiH, II0 ITOTPEOYBAJIO MIOPIYHOTO
BHECEHHS KOPEKTUB 10 BIOMKeTHOro KoIeKcy uepes
3akou mpo HepxkaBuuit 6romxer Yrpaiau. Lle mpu-
3BeJIO [0 PO3POCTAHHSA TEKCTY 3aKOHY, YCKIIATHIOOUN
HOT0 BUKOPUCTAHHSA TA PO3YMIHHA. 3 METOI0 YCYHEeHHS
UX IIPO0JIEM Ta BIOCKOHAJIEHHA OIOIKETHOI CUCTeMU
Yxpainu 6ys0 po3pobJieHo HOBY pefakiiiio BromxeTHOro
romekcy [5]. Ii mpuitaarra 8 mumua 2010 poky craso
3HAYHUM KPOKOM HA MUIAXY /10 ONTUMI3allii OI0[PKeTHIUX
ITPOIIECiB Ta MiIBUIEHHA e()eKTUBHOCTI yIIPaBIIHHA
AepXaBHUMU KOIITaMM.

Ieit nepiox He o6iiitoBes 6e3 HoBarlit, amke 02 rpym-
Hsa 2010 poky 6ysio nmpuiiaaro [lomaTkoBuit Kofnexce Ykpa-
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iru [35], 110 cTasI0 BHAYHUM KPOKOM HA MIIAXY /10 CIIPO-
IIEHHA Ta BIOCKOHAJIEHH II0JaTKOBOI CUCTEMU KPAIHMU.
IIpoexr IlogaTkoBOro Komiekcy YKpaiHu po3po0IeHo Ha
BukoHaHHA [Iporpamu exonomiunux pedopm Ilpesunen-
Ta Yrpaiau Ha 2010-2014 porn «3aMOoKHE CYCIIiILCTBO,
KOHKYPEHTOCITPOMOKHA eKOHOMIKa, e()eKTUBHA [IepsKa-
Ba» Ta HA BUKOHAHH:A HopydueHs Kabinery MinicTpis
Ykpainu, mpoToKoy Hapaau y Bire-mpem’ep-minmicTpa
Yxpaiuu, mocranosu Kadinery MinicTpiB Ykpaiuu «[Ipo
cxBasieHHA Jekmaparrii 1ijieii Ta 3aBIaHb GIOIKETY Ha
2011 pix» Bix 19 kBiTHA 2010 poky Ne 315 Ta mocraHoBU
BepxoBnoi Pagu Ykpainu Bixg 7 Bepecasa 2010 poky 2495-
VI IIpo iandopmariiro Kabimery MinicTpiB Ykpainu mpo
cran BukoHaHHA [loctarnoBu BepxoBuoi Pagu Ykpainu
«IIpo BcenapomHe o6roBopeHHs mpoekty [logaTkoBoro
KOJIEKCY YKpaiHU Ta BUSHAHHS TAKHMM, 1[0 BTPATHIIN
YUHHICTG, IeAKUX pinieHb BepxoBuoi Pagu Ykpainu
oo mpoekTy IloraTkoBOTO KofieKkcy YEpaiHm».

3aBOAKU HOro MIPUHHATTIO OyJI0 CIIPOIIEHO IToIaT-
KOB1 IIpoOIleypu, 3MEHIIEeHO KiJIbKICTh IOJaTKIB Ta
360piB, a TAKOK YHI(DIKOBAHO CTABKU OIIOIaTKyBAHHS.
3 mabpauuam gnaHocTi [lomaTkoBOro Komekcy Yikpaiau
[25] BuBHAHO TaKUMU, 1[0 BTPATUIA YUHHICTh OJIM3HKO
IBAIIATH SaKOHIB YKpaiHu, Tphox AekperiB Kabinery
MiwnicrpiB Ykpaiuu, IBaHAAIATHA ITOCTaHOB BepxoBHOT
Pamu YPCP Tta Bepxosroi Pagu Ykpainu, mpunrHeHo
miro nBox YrkasiB IIpesumenTta Yipainm.

¥ 2010 porxi 3po6JieHO cripoOu Koguikarii 1 iHmmx
sakoHomaBunx akriB. Tak, Kabinerom MinicTpiB Yipa-
iau 08 rpymaa 2010 poky 6ysi0 IPUHHATO PO3MOPA-
mxenHa Ne 2208-p, axuM cxBajieHo KoHIIEIIiI0 IIpoek-
Ty fnepHoro Komekcy Ykpainu. Pasom 3 Tum, amoirrii
YPAOY 3 YHOPAOKYBAHHA 3aKOHOIABCTBA y IIiii cepi
BTIJIEH] y KUTTA TakK 1 He Oysm [39].

Y 2011 porri B YkpaiHi IPUNHATO HOBY PeaKITii0
ITosiTpanoTo KOomekcy Ykpainu [34]. Leii BauBumii
MOKyMEHT CTaB 3HAYHUM KPOKOM HAa IILJIAXY J0 rapMo-
Hi3aIlil yKPaiHChKOT0 3aKOHOAABCTBA 3 MI?KHAPOTHUMU
cTaHaapTaMU, MIIBUIIEHHA PIBHA 0€3IIeKU I0JILOTIB Ta
CTBOPEHHA CIIPUATIVBUX YMOB JIJ1A PO3BUTKY aBiaIliii-
HOI raJiysi KpaiHu.

Ax wnen 6ararbox MIKHAPOOHUX OpraHisarriii, 30-
kpema MixxkHapomHol opraHisalii IUBLJIBHOI aBialrii
(ICAO) Ta €Bporeiicbkoi opraxisairii 3 0e3eKu aepo-
masiranii (CBPOKOHTPOJIb), Ykpaina mae mupoki
MIXKHaPOIHO-ITPABOBI 3000B’'A3aHHA ¥ cdepi [UBIIBHOI
apiarii. ITpuequasmmucs qo Yukaspkoi koHBeHITi1 1944
poKy (patudirkoBara Yxpairoro 10 cepous 1992 poky),
Yxpaina B3siia Ha cebe 3000B’A3aHHA CTBOPUTH HEO0-
XIJTHI YMOBH [1Jid 6e3[eUHOoro Ta e()eKTUBHOTO BUKO-
HAaHHA II0JILOTIB BIIIIOBIIHO 10 CTAHAAPTIB 1 peKOMEH-
mosamol mpakruku ICAO. Ile mepembauano BHeCeHHSA
BIJIIOBIMHUX 3MiH [0 HAIlOHAJLHOTO 3aKOHOIABCTBA,
1110 1 TTPU3BEJIO /10 BUMAHHSA HOBOTO KOJIEKCY TA BU3HAH-
HA TaKUM, [0 BTPATUB YMHHICTH onepeauboro [1ogi-
TPAHOTO KojieKcy Yipainu [33].

Y neit nepiof, YkpaiHa TaKoK OIpUIHAIA HOBY pe-
nakirito MutHoro komekcy Ykpainu [32]. Pospo6ka ko-
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JIeKCY I'PYHTYBaJIacA HA JBOX KJIIOUOBUX 3aKOHOIABUMX
akTax 3akoHi Ykpaiuu «IIpo nmpuequnauaa Ykpainu
1o MizxkHapoaHOT KOHBEHITII IIPO CIIPOIIEHH 1 rapMo-
HI3aI[iF0 MUTHUX OPOLIEAYP Y 3MiHEHIH peaKIii 3riTHo
3 Homatkom I mo IIpoTokosy mipo BHECEHHS 3MiH 0
MiskHapogHOI KOHBEHINT IIPO CIIPOII[EeHHA Ta rapMo-
HizaIri'o MUTHUX mporeayp» (Big 15.02.2011p. Ne 3018-
VI) ra 3akoni Ykpaiuu «IIpo npuegunanusa Ykpainu
1o Konsenrii mpo Tumuacose BBe3eHHA» (Big 24.03.04
Ne 1661-1V).

3 HabpaHHAM YnHHOCTI MUTHOTO KOJieKcy YKpa-
iuu 2012 poky [32] BrpaTtunu yunuaHicTh MuTHUM KO-
nmekc Yrpaiau 2002 poky [31] Ta m’ATHAAIATL SaKOHIB
Yxpainu, OKpiM I[bOr0, OOUHAILATH SaKOHIB YKpaiHu
BTPATU/IX YMHHICTh YACTKOBO (eski crarti a6o [pu-
KIHIIEBI II0JIOKEHHS), TAKOK BTPATUIN UYHMHHICTD JIBA
nmexperu Ka6inery MinicTpiB Ykpainu, oHa ITOCTAHOBA
BepxoBuoi Pagu Ykpainu, mpunuHeHo /Iito 1BOX YKasiB
IIpesunenra Ykpainu.

4. «Eram rapmoHisaliii 3 eBponeicbKUMU CTaHaap-
TaMun».

TTomasbitie pehopMyBaHHA YEPATHCHKOTO 3aKOHOIAB-
CTBA y HAIPAMY KOmu(iKaIlii OTPHIMAIIO HOBUH TIOIITOBX
3 IPOTOJIONIeHHAM O(MIIlifiHOI 3adABU PO 3aBEPIIEHHS
IIepPeroBopiB IIof0 YTomu IIpo acorialrio mig gac [ ar-
HamsToro camity Yrpaina-€C, o mpoiimios y Kuesi.
30 6epesnsa 2012 poky y Bproccesti riiaBu meperoBopHuUxX
JeJrerartii mapadysaiim Yoy, 3 ITOHaJIbIINM ITiITHCaH-
HAM Ta partudikarier y 2014 porri. €BpoinTerpariiiina
CIIPAMOBAHICTh YKpaiHU € ChOTOAHI HAUCYTTEBIIINM
YMHHUKOM pedopM y Beix chepax cycrmiiberea [12, ¢. 30].

Komudikariis riporo mepiomgy 06yMoBIeHa BUMOTAMU
30BHITITHBOIOIITHYHOTO TIOPANKY, [IOB A3AHUME 3 aKTy-
aJtisarriero aJ1sa YKpainu npobJieM eBpOoIeiicbKoro CIIiB-
poGitHuIrTEa i Beryiry mo €C, 3abesreueHHAM BiIIOBII-
HOCTI YKPAIHCBKOTO 3aKOHOMABCTBA AK MIKHAPOTHUM
cTaHOapTaMm, Tak i morpedaM HaIliOHAJIbHO-AeP:KaBHOI
camoigenTudikarmii [14, c. 36].

Bupnauusa sHoBoro KpumiHaIbsHOTO IIPOIieCyaIbHOTO
KofeKcy Ykpaiuu [26] craso 3HAUHUM KPOKOM Ha IILISA-
Xy 00 peopMyBaHHA KPUMIHAJIBHOTO CYJOUYNHCTBA Ta
OpUBENEHHSA HOro y BiIITOBIHICTE /10 €BPOMENCHEUX
craugapTis. PesysnbpraTom peastizarria unaHOTO 10 2012
poky KpuminasbHo-1IpoIiecyasbHOro Komekcy YKpainu
1960 poxky [27] 6yB KpUMiHAJIBLHUI IIpoIlec, AKUH Xa-
PaKTepu3yeThCA OUEBUTHUM 00BUHYBAJIBLHUM YXUJIOM,
HUBBKOI0 e(PeKTUBHICTIO JOCY/IOBUX 1 CYTOBUX ITPOIIEIYP
Ta IXHBOI0 HAJIMIPHO 3a0I0POKPATHI30BaAHICTIO.

Heo6ximHicTh TPUNHATTA HOBOTO KOJEKCY, AKUIA
I'PyHTyBaBcA 6 Ha IIPUHIIUIIAX BePXOBEHCTBA IIPaBa,
3aKOHHOCTI, PIBHOCTI IIepes 3aKOHOM, CIIPaBEeIJIMBOCTI
Ta HEyIePeIKeHOCTI HEOHOPA30BO ITIKPECII0BAIAChH
ITapnamenTtcororo Acambiieero Pagu €spomnu y Buc-
HOBKY Bifg 26 BepecHsa 1995 poky Ne 190 «I1lomo BeTymy
Yrpaiuu no Pagu €Bponm», BUCHOBKAX, & TAKOXK B PAII
PeKoMeHaalIliil Ta Pe30JIIoLiii.

PoGouor rpyror 3 murans pedopMyBaHHS KpPH-
MiHaJIBHOTO Cy[JOUMHCTBA, YTBOpeHow Ykasom Ilpe-

supenTa Ykpaiuu Big 17 cepmua 2010 poky Ne 820,
po3pobiiero mpoekT KpuMiHAIBLHOTO IIPOoIlecyaibHOTOo
KOIeKCcy Ykpainu [26], Axuil posryisHyTo Ta 00TOBOpE-
HO HA COLIBHUX 3ycTpiuax exkcrepTiB Pamgu €Bporu
Ta mpeAcTaBHUKIB Ykpainu 09 nucronama 2011 poky
y M. CtpacOypsi Ta 12 rpygua 2011 poky y m. Kuesi.
Hogsuii xonekc OyB nputiHATu 13 kBiTHA 2012 poky Ta
HaOyB yMHHOCTI 19 JTcTOIIaa IIHLOTO 3K POKY.

¥ 2012 pori Ykpaina Takoxk mpuitHana Hosuil Ko-
JleKC IIUBLIIBHOTO 3axucTy Ykpainu [23]. Ileit nokymeHT
CTaB 3HAYHUM KPOKOM HAa IIJIAXY 0 BIOCKOHAIECHHS
CHUCTEMU IIUBIJIFHOTO 3aXUCTY KpalHU, MiABUIIEHHA il
e(eKTHBHOCTI Ta CTIAKOCTI 10 HAI3BUYANHIX CUTYAITiH.
Komekce Takok cupsaMoBaHUil HA OeperysAllio chepu
TOKEIKHOT0 Ta TEXHOTEHHOT0 HATIAAY, 1[0 BiIIOBigae
IIporpami exonomiuumx pedopm Ha 2010-2014 poru
«3aMOKHe CyCITLIBCTBO, KOHKYPEHTOCIIPOMOKHA €KO-
HOMIKa, e(DeKTHUBHA Jep:KaBar.

Kopexc pospobieno MiHicTepecTBoM HAA3BUUAMHIX
cuTyaliii YkpaiHu 3 MeTOH BUKOHAHHA 3aBHaHHA,
BU3HAUYEHOTO posmopAmkeHuaM Kabinery MinicTpis
Yxpaiuu Ne 1424-p Big 12 sucromaga 2008 poky «IIpo
cxBasrennsa Kowumerrrii npoekry Komekcy muBisibHOTO
saxucty Ykpaiuu» ta [limanoM opraHisairii mijiroTOBKU
MIPOEKTIB aKTiB, HEOOXITHUX 1A 3a0e3IIeueHHA peasli-
sarrii Yragy Ilpesunenrta Ykpaiau «IIpo pimenusa Pagu
HaIlOHAJIBHOI 0e3IIeKH 1 000POHY YKPAIHU Bif 8 KBITHSA
2011 poxy «IIpo migBuieHHA 6GE€3MEKU eKCIIyaTaril
aTOMHUX €JIEKTPOCTaHIT YKpainu» Bix 12 TpaBua 2011
poxy Ne 585 (HuHI ckacoBaHO).

3 mabpauaam ynHHOCTI Komekcy [UBiIbHOTO 3aXu-
cTy YKpaiHU BTPATWIN YMHHICTE CiM 3aKOHIB YKpaiHU
Ta faBi moctanoBu BepxoBHoi Pagu Yipainu.

Y 2018 poui Ykpaina npuiinaina HoBuii Komexc
Yxpaiuu 3 riporenyp 6aukpyrcrsa [19]. Pedopmysan-
HA CUCTeMU 6AHKPYTCTBA BUSHAUEHO B YKpPATHi AK OOUH
13 IPIOPUTETHUX HATIPAMKIB PO3ZBUTKY, [0 3aKPIILIEHO
y Crparerii crasoro po3Butky «Yrpaina-2020», Koa-
mititinii yromi, [Iporpami gissieHocTi Kadinery Mimi-
cTpiB Ykpainu ta [lnani 3akoHOgaBUOro 3a6e3revueHHsa
pedopM B YEpaiHi.

BasknuBo 3a3HaunTH, 1110 TPUBOAOM TPUNHATTA HO-
BOTO KOJIEKCY, CTajia CUTyallifd, 3a AK0l YKpaiHa Ipo-
TATOM 0araThOX POKIB IOCIIajia OHE 3 HANHMIKUUX
Micip y pefiturarax CBiToBOro 6aHKY 3a OKA3HUKAMU
«BperysoBaHHA HETLIATOCIPOMOYKHOCTI». STiAHO 3 I10-
cmimrenaam «Benenns 6isaecy 2018» («Doing Business
2018»), Ykpaiua satimasa 149 miciie 3 190 3a mum 1o-
rkasuukoMm. [Tpuiiaarta HoBoro Komekcy 1mpo mmporienypu
OaHKpPYTCTBA CTAJI0 BAKJIUBAM KPOKOM Ha IILIAXY 10
TMOKpAII[eHHA 03Ul YKpaiHu B MIXKHAPOOHUX Peii-
TUHTaX Ta CIPUAJIO 03I0POBJIEHHIO eKOHOMIKU. Takox
3 HabpauuAM unHHOCTI Komekcy mpo mporemypu 6aH-
kpyTcTBa 2018 poKy BTpaTWJIM YUHHICTD PAM 3aKOHIB
Yrpaiunu Ta nocranosa Bepxosuoi Pagu Ykpainu, ski
peryJioBaau NUTaHHA 6AHKPYTCTBA.

Kpaiinim KoqudikoBanmM akToM Iepioay Hesaex-
HocTi craB npuiiHATui y 2019 porri Bubopuuit kogexc
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Yxpaiuu [7]. IlboMmy npUIHATTIO epeayBajio 3HAYHA
KIJIBKICTDh MOJIITUUYHUX IIpoiieciB. Ha HeoOXigHICTH
po3po6ku i mpuiitHATTA Bubopuoro Komekcy YkpaiHu
HEOQHOPA30BO 3BePTAJIN yBary MiKHAPOMHI 1HCTHUTY-
mii — ITapnamenrceka Acambiiea Pagu €spomu, €Bpo-
nericerka Kowmicia «3a memokpariio uepes mpaso» (Bene-
IiaHCcbKa KoMicisa), Bropo 3 IeMOKpaTUYHUX 1HCTUTYITI i
Ta mpas joguau (OBCE).

I1. 7 Pesoutrortii 1755 Bix 04 :xoBTHA 2010 poxy Ilap-
JlameHTCchK01 Acamobiiei Pagu €Bpomnu migkpecieHo, 1o
amicToM Bubopuoi pedopMuU ITOBUHHO OyTH He TiJIbKH
yXBaJIeHHSA HOBOT'O BUOOPUYOTO KOIEKCY, ajie ¥ 3arrpo-
Ba/PKEHHSA HOBOI BUOOPYOI CHCTEMU — MTPOHOPINiHHOL
13 BIIKPUTUMU BUOOPUNMMU CITUCKAMU Y PETIOHAITBHUX
Bubopumx okpyrax [40].

IIpoBements BuGopuoi pepopMu TAKOXK OyJI0 30-
00B’A3aHHAM IIaPJIAMEHTCHKOI OLJIBIIOCTI BIIIIOBIIHO
110 YToau IIpo KOAITIITio IeyTaTChKUX (PpakKiiiii «CBpo-
nelicbKka Ykpaina» y Bepxosniit Pagi Ykpainu BocskMoro
CKIMKaHHA [43].

Otxe, OCHOBHUM (DaKTOPOM, 1[0 BILJIMBAB HA IIPHU-
HATTA Bubopuoro kogekcy Yrpainu € oopaHe Ta KOH-
CTUTYIIAHO 3aKpITJIEHEe CIIPAMYBAHHSA HA ITPOEBPOIIET-
CBKOT'0 KyPC YKPAIHCBKOI Jep:KaBU.

BucHOBKH i IepCHIeKTUBH MOTAIBIINX TOCJTi-
I:KeHb. BpaxoByoun 3asHauere BCTAHOBJIEHO, III0 He-
3ajieskHa YKpaiHa posioudasia CBiif IIJIAX 3 MO3aiKu
PagAHCHKUX KOOEKCIB, aIalITYIOUH 1X /10 IOTPe6 HOBOL
nep:xaBu. lleii eranm moxkHa HasBaTu pauHim (1991
1995), Koy 3’ABUJINCSA IIEPIII JIACTIBKA OHOBJIEHOI'O
s3akonogaBcTBa — IloBiTpanwuii, JlicoBuii Ta Kogexc
IIpo Hajpa YKpAiHu, a Tako:x Komekcu ToproBesibHOro
MoperIaBcTBa Ta BomHuii.

Axrusnuii eran (1996-2005) osHaMeHyBaBCA Oypx-
JIMBUM PO3BUTKOM Komupikarfii. [leit mepion momapysas
YkpaiHi HUSKY I'PYHTOBHUX JOKYMEHTIB, III0 PEryJIoBa-
Jiu pisHi cpepu xuTTA: KpuMinaneauii, BromkeTHuiA,

3emenbunii kogercu. 2001 pik cTaB 3HAKOBUM, azKe
came toxi Oysio nipuiitaAaTo LuBineauit Ta ['ocnogap-
CHKMIT Komekcu, Hesabapom, y 2003 — Kpuminaisro-
BUKOHABUMI Kojekc [27], popmytoun miltHe miarpyHTs
1A npaBoBoi cucremu. 2005—-2006 Big3HAYMIIUCH TPU-
UHATTAM OPOIIECYAJTLHOTO 3aKOHOIaBCTBA — IIUBLIBHOT
Ta agMIHICTPATUBHOI rajrysi.

Hacrymauit eran (2006-2012) — mopmepHisariii, 30-
cepequBCsA HA MOOIIPAIIIOBAHHI Ta BIOCKOHAJIEHHI BiKe
icHyrounx KozmekciB. Lleii iepios mpuHic OHOBJIEHY pe-
nmaxiro BromxerHoro, IToBiTpanoro Ta MutHoro Kogex-
ciB. HoBartiero niepiony cramo mpuiitaarta [logaTrkoBoro
KOJIeKCy YKpaiHu.

3 cepenuun 2012 poKy posriouaBcA eTam rapMo-
Hi3aIlil yKPaiHCHKOr0 3aKOHOIABCTBA 3 €BPOIIENCHKUMU
crangapramu. Lleit mepion o3HaMeHyBaBCA TPUMHAT-
mam y 2012 pori KpuminaisHoro mporiecyaibHOTo Ko-
nmekcy Yipainu, Komekcy UBLIBHOTO 3aXUCTy YKpaiHu,
y 2018 poxy — Komekcy Yrpaiuu 3 mporeayp 6aHkpyT-
cTBa, a y 2019 pori — Bubopuoro Kosiexkcy Yrpainu —
KpaiHBOTO HA TeHepilrHiil yac Komu(iKOBAHOTO 3aKOHY.
Po6oTa Hanm 3akoHOZABCTBOM TPUBAaE U HAMAJI, agKe
IpaBoBa crucTeMa Mae IUHAMIYHO PO3BUBATHCA, a0u
BITIOBiTaTH TOTPEe6aM CyCHiJILCTBA.

IcHye BestMKa BipOTiIHICT, 1110 110 3aKiHUEHHIO ITpa-
BOBOT'0 PEKUMY BOEHHOTO CTAHY PO3MOYHETHCA HOBUIA
erarl Koou(piKaIiitHol 3aKOHOIABCTBA B YKPAiHi, OCKLIb-
K{ KUTBKICTb HOPMATHBHO-IIPABOBUX aKTiB y cdepax
0esreKu Ta 000POHU AepPrKaBU HEBIIMHHO 3POCTAIOTh,
a 3aBAAHHA 00 Koau(ikalii «060pOHHOr0 3aKOHOAAB-
cTBa» OyJiu TrocTaByeHi 1ie Yrazom [Ipesunenta Yipa-
ium Big 8 ucronana 2019 poky Ne 837, mpore BimTep-
MIiHOBAHO Yy 3B’fI3KY 3 IIMPOKOMACIITAOHNM BTOPTHEHHS
pocii. CIpuAHHA UM IIPOI[eCaAM OCATAETHCA TAKOK
BaBIAKY IPUUHATTIO SaKoHy Ykpaiuu «[Ipo mpaBoTBop-
vy JisJTBHICTE», HA HEOOXITHICTb IIPUMHATTA SAKOTO He-
omHOpPas30Bo Harosonryeae ['ereman €. A. [9, c. 100].

JIiteparypa
1. Auronenko B. Kogudikamia ax camocrifina opma crucremarusaiiii mpaBoBux mrepei. Qopym npasa. 2009. Ne 3.
C. 35-42. URL: https://dspace.univd.edu.ua/server/api/core/bitstreams/8eb9f54d-8ca2-4d1f-88d4-a8f3a357afad/content

(mara sBepuenHsa: 09.07.2024).

2. Boupmapenxo 1. IlepenymoBu po3pobku kKomudikamiiinoro akry. Jepoacasa ma pezionu. 2020. Ne 1 (67). C. 189-193.

doi: https://doi.org/10.32840/1813-338X-2020.1-1.30.

3. Bopucos B. Kpuminanbuuii kogexc Yrpainu 2001 poky: XpoHIKM HiATOTOBKHU Ta MPUUHATTA. Bichuk Acoylayii kpu-
MiHanbHo20 npasa Yepainu. 2022, Ne 2 (18). C. 16-33. URL: http://vakp.nlu.edu.ua/article/view/267491 (nara sBepHeHHS:

09.07.2024).
4. BromxeTHUI KOIeKC YKpaiHu

: 3akon Ykpainu Bim 21.06.2001 p. 2542-II1. Tara ounoimennsa: 01.01.2011. URL:

https://zakon.rada.gov.ua/go/2456-17 (nara ssepuenns: 09.07.2024).

5. BromkerHuil Komekc YKpaiHU :

3akon Yrpaiau 08.07.2010 p. Ne 2456-VI. Jlara onosmennsa: 21.06.2024. URL:

https://zakon.rada.gov.ua/go/2456-17 (nara ssepuenns: 09.07.2024).

6. Besmkuit ToiymauHuii cI0BHUK yipaincskoi MoBu / Yropsn. T. B. Kosanrosa. Xapxkis : @ostio. 2005. 767 c.

7. BubGopuuii Komekc Ykpainu : 3akoH Ykpaiuu Big 19.12.2019 p. Ne 396-IX. JTara omosnenns: 31.12.2023. URL:
https://zakon.rada.gov.ua/laws/show/396-20 (mara sBepuenns: 09.07.2024).

8. Bomuuii komexc Yrpaiuu : 3akoH Ykpainu Big 06.06.1995 p. Ne 213/95-BP. [lara omossienns: 19.04.2024. URL:
https://zakon.rada.gov.ua/laws/show/213/95-ep#Text (nara ssepuennsa: 09.07.2024).

124



// International scientific journal «Internauka». // Theory and history of state and law; the history
Series: «Juridical sciences» // N2 7 (77), 2024 of political and legal doctrines //

9. l'erbman €. Kogudikariia agMiHicTpaTHBHOrO 3aKOHOIABCTBA YKPATHU: 3arajibHA XapaKTepUCTHUKA, iCTOPUYHI eTany,
sunu. IIpaso ma innosayii. 2017. Ne 1. C. 97-102.

10. Tocriogapcrkuii poriecyabHUH Kofgeke Yipainu : 3akoH Ykpainu Big 06.11.1991 p. Ne 1798-XII. [TaTa 0HOBJIEHHS:
21.06.2024. URL: https://zakon.rada.gov.ua/go/1798-12 (nara ssepuenss: 09.07.2024).

11. Tocriomapcbkuii Kofeke YKpainu : 3akon Yipaiuu Bifg 16.01.2003 p. Ne 436-1V. [Tara onosiennsa: 08.03.2024. URL:
https://zakon.rada.gov.ua/go/436-15 (nara seepuennsa: 09.07.2024).

12. Josrept A. Pexogudikariisa I{usiapHOTr0 Komekcy YKpaiHu: 0OCHOBHI YHHHUKY 1 TepeayMoBu Iiid ctapty. IIpaso Yrpa-
tru. 2019. Ne 1. C. 27-41.

13. HurnoBuii Komerc Ykpainu : 3akon Yepainu Big 30.06.1983 p. Ne 5464-X. ITara omossienns: 19.11.2022. URL:
https://zakon.rada.gov.ua/laws/show/5464-10#Text (nara ssepuenns: 09.07.2024).

14. JKyp6etok I'. To mpo6iemu Komudikariil yKpaiHCbKOro mpasa (KOpPOTKUM aHANTHYHUN oriAx ictopii). Hayxosi sa-
nucku HaYKMA: FOpuduuni nayrku. 2005. T. 38. C. 33-38.

15. 3emesbHUI Kofeke YEpainu : 3akoH Ykpainu Big 25.10.2001 p. Ne 2768-II1. Tara onosnenns: 28.05.2024. URL:
https://zakon.rada.gov.ua/go/2768-14 (mara ssepuenns: 09.07.2024).

16. Isaros B. M. Ictopis gepskasu i mpaBa Yipainn : migpyusuk. Kuis : MAVII, 2007. 552 c.

17. Kopmekc agMiHICTpATUBHOTO CyAOUMHCTBA YEKpainu : 3akoH Ykpaiuu Big 06.07.2005 p. Ne 2747-1V. JlaTa 0HOBIIEHHS:
21.06.2024. URL: https://zakon.rada.gov.ua/go/2747-15 (nara ssepuenns: 09.07.2024).

18. Komekc 3akoHiB mIpo mpaio YKpaiuu : 3akoH Yepaiuu Big 10.12.1971 Ne 322-VIII. Jara ouosiennsa: 30.06.2024.
URL: https://zakon.rada.gov.ua/laws/show/322-08#Text (nara sBepuenus: 09.07.2024).

19. Konmekc Ykpainu 3 mporeayp 6aHkpyTcTBa : 3akoH Yipainu Big 18.11.2018 p. Ne 2597-VIII. [Tata oHOBIEHHA:
21.06.2024. URL: https://zakon.rada.gov.ua/go/2597-19 (nara ssepuenns: 09.07.2024).

20. Komekc TOproBesibHOTO MOpeIUIaBeTBa YEpainu : 3akoH Ykpainu Big 23.05.1995 p. Ne 176/95-BP. Jlara oHOBJIeHHA:
01.01.2024. URL: https://zakon.rada.gov.ua/go/176/95-%D0%B2%D1%80 (narta s3sepuenH:A: 09.07.2024).

21. Konmexc Ykpainu 1po agMiHicTpaTUBHI IPABOIOPYIIeHH : 3akoH Yikpainu Big 07.12.1984 p. Ne 8073-X. [Tara oHOB-
neunns: 23.06.2024. URL: https://zakon.rada.gov.ua/go/80731-10 (mara ssepuennsa: 09.07.2024).

22. Komekc Ykpaiuu mipo Hagpa : 3akoH Yrpaiunu Bif 27.07.1994. p. Ne 132/94-BP. [lara onosiennsa: 01.10.2023. URL:
https://zakon.rada.gov.ua/go/132/94-%D0%B2%D1%80 (nara ssepuernns: 09.07.2024).

23. Kopekc 1uBiibHOTO 3axXuCTy YKpainu : 3akoH Ykpainu Big 02.10. 2012 Ne 5403-VI. [lara onosiienus: 19.04.2024.
URL: https://zakon.rada.gov.ua/laws/show/5403-17#Text (nara ssepuennsa: 09.07.2024).

24. KpuMiHaipHU# Kofleke YKpainu : 3akon Ykpainu Big 05.04.2001 Ne 2341-II1. Tara omossienss: 19.05.2024. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text (nara ssepuenns: 09.07.2024).

25. Kpuminaneuuii kKomekc Yrpaincekoi PCP Big 28.12.1960 p. Ne 2001-05. dara omosnennsa: 26.01.2011. URL:
https://zakon.rada.gov.ua/go/2341-14 (mara ssepuenns: 09.07.2024).

26. KpuminanbHUit mpolecyaabHUil Kogeke Yipainu : 3akod Yikpainu Big 13.04.2012 p. Ne 4651-VI. [Tata 0HOBJIEHHS:
19.06.2024. URL: https://zakon.rada.gov.ua/laws/show/4651-17 (mara sBepuenns: 09.07.2024).

27. KpuMminaipHO-TIpoIlecyabHUI Koeke YKpainu : 3axoH Ykpainu Big 28.12.1960 p. Ne 1001-05. JaTa oHOBIIEHHS:
19.11.2012. URL: https://zakon.rada.gov.ua/laws/show/1001-05#Text (mara ssepuerna: 09.07.2024).

28. KpumiHa/IbHO-BUKOHABUMI KOfeKC YKpainu : 3akoH Ykpaiuu Big 01.06.2003 p. Ne 1129-1V. Jlara oHOBJIEHHA:
19.05.2024. URL: https://zakon.rada.gov.ua/go/1129-15 (mara ssepuennsa: 09.07.2024).

29. JlicoBuit komekc Ykpainu : 3axoH Ykpainu Big 21.01.1994 p. Ne 3852-XII. Tara omosienss: 04.01.2024. URL:
https://zakon.rada.gov.ua/go/3852-12 (mara sBepuenns: 09.07.2024).

30. Murtuuii kKomekc Yrpainu : 3akoH Ykpainu Big 12.12.1991 p. Ne 1970-XII. Jara omoenenus: 16.05.2008. URL:
https://zakon.rada.gov.ua/laws/show/1970-12#Text (nara ssepuenns: 09.07.2024).

31. MutHuii Komekc Yrpainu : 3akoH Ykpainu Big 11.07.2002 p. Ne 92-VI. IMara omosnenns: 01.06.2012. URL:
https://zakon.rada.gov.ua/laws/show/92-15#Text (mara sBepuenus: 09.07.2024).

32. Mutnuii xomekc Ykpainu : 3akoH Ykpaiunu Big 13.03.2012 p. Ne 4495-VI. Jlata onosnenna: 01.07.2024. URL:
https://zakon.rada.gov.ua/laws/show/4495-17#Text (nara ssepuenns: 09.07.2024).

33. IToBiTpsAHMit Komekc Yrpaiuu : 3akoH Ykpainu Bijg 4 Tpasus 1993 p. Ne 3167-XI1. [lara onositerua: 16.09.2011. URL:
https://zakon.rada.gov.ua/laws/show/3167-12#Text (nara ssepuenns: 09.07.2024).

34. TloBiTpsuuii Komeke Yipainu: 3akoH Yrpaiuu Big 19.05.2011 p. Ne 3393-VI. [ara onosmennsa: 01.01.2024. URL:
https://zakon.rada.gov.ua/laws/show/3393-17#Text (nara ssepuenns: 09.07.2024).

35. IlomaTkoBuil Komekc YKpainu : 3akon Yipainu Big 02.12.2010 p. Ne 2755-VI. Tara onosnenns: 01.07.2024. URL:
https://zakon.rada.gov.ua/go/2755-17 (mara sBepuenns: 09.07.2024).

36. IIpo BHeceHHA MOMOBHEHBb i 3MiH /10 MEeAKHX 3aKOHOJABUMX aKTiB YKpaiHu : 3akoH Yrpaiuu Bim 15.12.1992 p.
Ne 2857-XII. Tara onosimenna: 19.11.2012. URL: https://zakon.rada.gov.ua/laws/show/2857-12#Text (mara sBepHeHHA:
09.07.2024).

37. Ilpo mepanAHisalliio 3aKOHOOABCTBA YEKpaiuu : 3akoH Yrpaiunu Big 21.04.2022 p. Ne 2215-IX. [Tata oHOBJIEHHS:
07.05.2022. URL: https://zakon.rada.gov.ua/laws/show/2215-20#Text (nara ssepuenns: 09.07.2024).



// Teopis Ta icTopia pepxkasu i npaBa; icTopis NONITUUHUX // MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
i npaBoBMX yueHb // Cepia: «lOpuaununi Hayku» // Ne 7 (77), 2024

38. IIpo mpaBoHACTYHUIITBO YKpainu : 3akoH Yipaiuu Big 12.09.1991 p. Ne 1543-XII. Jara onosmenna: 05.10.1991.
URL: https://zakon.rada.gov.ua/laws/show/1543-12#Text (mara ssepuennsa: 20.05.2023).

39. IIpo cxBaneunnsa Koumentii mpoekry dmepHoro kogekcy Yxkpaiuu : Posnopamkenua Ka6inery MinicTp Ykpainu Bif
08.12.2010 Ne 2208-p. Tara onosiienus: 08.12.2010. URL: https://zakon.rada.gov.ua/laws/show/2208-2010-p#Text (mara
3BepHenHA: 09.07.2024).

40. Pegomroria 1755 (2010) ITapmamenTtcerkoi acambiiei Pagu €Bponu «DyHKITIOHYBAHHA OeMOKPATUYHUX 1HCTUTYIIH
B Ykpaini», yxBasmena 04.10.2010 p. URL: https://zakon.rada.gov.ua/laws/show/994_a19#Text (mara sBepuenss: 09.07.2024).

41. Porau O., Bucsara 10. Kogudikariiini aktu B cucreMi 3akoHogaBcTBa Yipainu. Jlipa. 2005. 124 c.

42. Cimeitnunit Komekc Ykpainu : 3akoH Yipainu Big 10.01.2002 p. Ne 2947-II1. Tara ouoBimenusa: 01.01.2024. URL:
https://zakon.rada.gov.ua/go/2947-14 (nara ssepuenns: 09.07.2024).

43. Yropa nipo Koauritiro memyrarcbkux pakiiiii «€Bpormeiicbka Yrpaina» y BepxosHiit Paji Ykpainu BoOCbMOT0 CKINKAH-
Ha Big 27.11.2014 p. URL: http://zakon.rada.gov.ua/laws/show/n0001001-15 (gara 3Bepuensus: 09.07.2024).

44. Ycenro 1. Kogugikamuiiiai po6oru B HesanmexHiil Yrpaiui. Eryuxnionedis icmopii Yrpainu / pen.: B. A. Cmomniii. Kuis.
2007. T. 4. 528 c. URL: http://www.history.org.ua/?termin=Kodyfikaciyni_roboty (mara ssepuenns: 09.07.2024).

45. XapuToHos €. Penenifiss puMcbKOro IpuBaTHOrO IPaBa: TEOPETUYHI Ta iCTOPUKO-IIPABOBI aclieKTu: aBroped Auc. ...
n-pa ropung Hayk: 12.00.01. Omeca, 1997. 473 c.

46. IusinpHUI Komekc YkKpainu : 3akoH Yrpainu Big 21.01.2003 p. 435-IV. [lara onosienusa: 28.06.2024. URL:
https://zakon.rada.gov.ua/laws/show/435-15 (mara sBepuenns: 09.07.2024).

47. ITuBinpHUH mpollecyalbHUM KogeKe YKpaiuu : 3akxoH Yipainu Big 18.03.2004 p. Ne 1618-IV. lata oHOBIEHH:
21.06.2024. URL: https://zakon.rada.gov.ua/laws/show/1618-15#Text (nara ssepuenns: 09.07.2024).

References

1. Antonenko V. Kodyfikatsiia yak samostiina forma systematyzatsii pravovykh dzherel. Forum prava. 2009. Ne 3.
S. 35—42. URL: https://dspace.univd.edu.ua/server/api/core/bitstreams/8eb9f54d-8ca2-4d1f-88d4-a8f3a357afad/content
(date of access: 09.07.2024).

2. Bondarenko I. Peredumovy rozrobky kodyfikatsiinoho aktu. Derzhava ta rehiony. 2020. Ne 1 (67). S. 189-193.
doi: https://doi.org/10.32840/1813-338X-2020.1-1.30.

3. Borysov V. Kryminalnyi kodeks Ukrainy 2001 roku: khroniky pidhotovky ta pryiniattia. Visnyk Asotsiatsii kry-
minalnoho prava Ukrainy. 2022. Ne 2 (18). S. 16-33. URL: http://vakp.nlu.edu.ua/article/view/267491 (date of access:
09.07.2024).

4. Biudzhetnyi kodeks Ukrainy: Zakon Ukrainy vid 21.06.2001 r. 2542-II1. Data onovlennia: 01.01.2011. URL: https://za-
kon.rada.gov.ua/go/2456-17 (date of access: 09.07.2024).

5. Biudzhetnyi kodeks Ukrainy: Zakon Ukrainy 08.07.2010 r. Ne 2456-VI. Data onovlennia: 21.06.2024. URL: https://za-
kon.rada.gov.ua/go/2456-17 (date of access: 09.07.2024).

6. Velykyi tlumachnyi slovnyk ukrainskoi movy / Uporiad. T.V. Kovalova. Kharkiv: Folio. 2005. 767 s.

7. Vyborchyi kodeks Ukrainy: Zakon Ukrainy vid 19.12.2019 r. Ne 396-IX. Data onovlennia: 31.12.2023. URL: https://za-
kon.rada.gov.ua/laws/show/396—20 (date of access: 09.07.2024).

8. Vodnyi kodeks Ukrainy: Zakon Ukrainy vid 06.06.1995 r. Ne 213/95-VR. Data onovlennia: 19.04.2024. URL: https://za-
kon.rada.gov.ua/laws/show/213/95-vr#Text (date of access: 09.07.2024).

9. Hetman Ye. Kodyfikatsiia administratyvnoho zakonodavstva Ukrainy: zahalna kharakterystyka, istorychni etapy,
vydy. Pravo ta innovatsii. 2017. Ne 1. S. 97-102.

10. Hospodarskyi protsesualnyi kodeks Ukrainy: Zakon Ukrainy vid 06.11.1991 r. Ne 1798-XII. Data onovlennia:
21.06.2024. URL: https://zakon.rada.gov.ua/go/1798-12 (date of access: 09.07.2024).

11. Hospodarskyi kodeks Ukrainy: Zakon Ukrainy vid 16.01.2003 r. Ne 436-IV. Data onovlennia: 08.03.2024. URL:
https://zakon.rada.gov.ua/go/436-15 (date of access: 09.07.2024).

12. Dovhert A. Rekodyfikatsiia Tsyvilnoho kodeksu Ukrainy: osnovni chynnyky i peredumovy dlia startu. Pravo Ukrainy.
2019. Ne 1. S. 27-41.

13. Zhytlovyi kodeks Ukrainy: Zakon Ukrainy vid 30.06.1983 r. Ne 5464-X. Data onovlennia: 19.11.2022. URL: https://za-
kon.rada.gov.ua/laws/show/5464-10#Text (date of access: 09.07.2024).

14. Zhurbeliuk H. Do problemy kodyfikatsii ukrainskoho prava (korotkyi analitychnyi ohliad istorii). Naukouvi zapysky
NaUKMA: Yurydychni nauky. 2005. T. 38. S. 33-38.

15. Zemelnyi kodeks Ukrainy: Zakon Ukrainy vid 25.10.2001 p. Ne 2768-I1I1. Data onovlennia: 28.05.2024. URL: https:/za-
kon.rada.gov.ua/go/2768-14 (date of access: 09.07.2024).

16. Ivanov V. M. Istoriia derzhavy i prava Ukrainy: pidruchnyk. Kyiv: MAUP, 2007. 552 s.

17. Kodeks administratyvnoho sudochynstva Ukrainy: Zakon Ukrainy vid 06.07.2005 r. Ne 2747-IV. Data onovlennia:
21.06.2024. URL: https://zakon.rada.gov.ua/go/2747-15 (date of access: 09.07.2024).

18. Kodeks zakoniv pro pratsiu Ukrainy: Zakon Ukrainy vid 10.12.1971 Ne 322-VIII. Data onovlennia: 30.06.2024. URL:
https://zakon.rada.gov.ua/laws/show/322-08#Text (date of access: 09.07.2024).

126



// International scientific journal «Internauka». // Theory and history of state and law; the history
Series: «Juridical sciences» // N2 7 (77), 2024 of political and legal doctrines //

19. Kodeks Ukrainy z protsedur bankrutstva: Zakon Ukrainy vid 18.11.2018 r. Ne 2597-VIII. Data onovlennia: 21.06.2024.
URL: https://zakon.rada.gov.ua/go/2597-19 (date of access: 09.07.2024).

20. Kodeks torhovelnoho moreplavstva Ukrainy: Zakon Ukrainy vid 23.05.1995 r. Ne 176/95-VR. Data onovlennia:
01.01.2024. URL: https://zakon.rada.gov.ua/go/176/95-%D0%B2%D1%80 (date of access: 09.07.2024).

21. Kodeks Ukrainy pro administratyvni pravoporushennia: Zakon Ukrainy vid 07.12.1984 r. Ne 8073-X. Data onovlennia:
23.06.2024. URL: https://zakon.rada.gov.ua/go/80731-10 (date of access: 09.07.2024).

22. Kodeks Ukrainy pro nadra: Zakon Ukrainy vid 27.07.1994. r. Ne 132/94-VR. Data onovlennia: 01.10.2023. URL:
https://zakon.rada.gov.ua/go/132/94-%D0%B2%D1%80 (date of access: 09.07.2024).

23. Kodeks tsyvilnoho zakhystu Ukrainy: Zakon Ukrainy vid 02.10. 2012 Ne 5403-V1. Data onovlennia: 19.04.2024. URL:
https://zakon.rada.gov.ua/laws/show/5403-17#Text (date of access: 09.07.2024).

24. Kryminalnyi kodeks Ukrainy: Zakon Ukrainy vid 05.04.2001 Ne 2341-III. Data onovlennia: 19.05.2024. URL:
https://zakon.rada.gov.ua/laws/show/2341-14#Text (date of access: 09.07.2024).

25. Kryminalnyi kodeks Ukrainskoi RSR vid 28.12.1960 r. Ne 2001-05. Data onovlennia: 26.01.2011. URL: https://zakon.
rada.gov.ua/go/2341-14 (date of access: 09.07.2024).

26. Kryminalnyi protsesualnyi kodeks Ukrainy: Zakon Ukrainy vid 13.04.2012 p. Ne 4651-VI. Data onovlennia: 19.06.2024.
URL: https://zakon.rada.gov.ua/laws/show/4651-17 (date of access: 09.07.2024).

27. Kryminalno-protsesualnyi kodeks Ukrainy: Zakon Ukrainy vid 28.12.1960 p. Ne 1001-05. Data onovlennia: 19.11.2012.
URL: https://zakon.rada.gov.ua/laws/show/1001-05#Text (date of access: 09.07.2024).

28. Kryminalno-vykonavchyi kodeks Ukrainy: Zakon Ukrainy vid 01.06.2003 r. Ne 1129-IV. Data onovlennia: 19.05.2024.
URL: https://zakon.rada.gov.ua/go/1129-15 (date of access: 09.07.2024).

29. Lisovyi kodeks Ukrainy: Zakon Ukrainy vid 21.01.1994 r. Ne 3852-XII. Data onovlennia: 04.01.2024. URL: https://za-
kon.rada.gov.ua/go/3852-12 (date of access: 09.07.2024).

30. Mytnyi kodeks Ukrainy: Zakon Ukrainy vid 12.12.1991 p. Ne 1970-XII. Data onovlennia: 16.05.2008. URL: https://za-
kon.rada.gov.ua/laws/show/1970-12#Text (date of access: 09.07.2024).

31. Mytnyi kodeks Ukrainy: Zakon Ukrainy vid 11.07.2002 r. Ne 92-VI. Data onovlennia: 01.06.2012. URL: https://zakon.
rada.gov.ua/laws/show/92-15#Text (date of access: 09.07.2024).

32. Mytnyi kodeks Ukrainy: Zakon Ukrainy vid 13.03.2012 r. Ne 4495-VI. Data onovlennia: 01.07.2024. URL: https://za-
kon.rada.gov.ua/laws/show/4495-17#Text (date of access: 09.07.2024).

33. Povitrianyi kodeks Ukrainy: Zakon Ukrainy vid 4 travnia 1993 r. Ne 3167-XII. Data onovlennia: 16.09.2011. URL:
https://zakon.rada.gov.ua/laws/show/3167-12#Text (date of access: 09.07.2024).

34. Povitrianyi kodeks Ukrainy: Zakon Ukrainy vid 19.05.2011 r. Ne 3393-VI. Data onovlennia: 01.01.2024. URL:
https://zakon.rada.gov.ua/laws/show/3393-17#Text (date of access: 09.07.2024).

35. Podatkovyi kodeks Ukrainy: Zakon Ukrainy vid 02.12.2010 r. Ne 2755-VI1. Data onovlennia: 01.07.2024. URL:
https://zakon.rada.gov.ua/go/2755-17 (date of access: 09.07.2024).

36. Pro vnesennia dopovnen i zmin do deiakykh zakonodavchykh aktiv Ukrainy: Zakon Ukrainy vid 15.12.1992 r. Ne 2857-
XII. Data onovlennia: 19.11.2012. URL: https://zakon.rada.gov.ua/laws/show/2857-12#Text (date of access: 09.07.2024).

37. Pro deradianizatsiiu zakonodavstva Ukrainy: Zakon Ukrainy vid 21.04.2022 r. Ne 2215-IX. Data onovlennia:
07.05.2022. URL: https://zakon.rada.gov.ua/laws/show/2215-20#Text (date of access: 09.07.2024).

38. Pro pravonastupnytstvo Ukrainy: Zakon Ukrainy vid 12.09.1991 r. Ne 1543-X1II. Data onovlennia: 05.10.1991. URL:
https://zakon.rada.gov.ua/laws/show/1543-12#Text (date of access: 20.05.2023).

39. Pro skhvalennia Kontseptsii proektu Yadernoho kodeksu Ukrainy: Rozporiadzhennia Kabinetu Ministr Ukrainy
vid 08.12.2010 Ne 2208-p. Data onovlennia: 08.12.2010. URL: https://zakon.rada.gov.ua/laws/show/2208—-2010-r#Text (date
of access: 09.07.2024).

40. Rezoliutsiia 1755 (2010) Parlamentskoi asamblei Rady Yevropy “Funktsionuvannia demokratychnykh instytutsii
v Ukraini”, ukhvalena 04.10.2010 r. URL: https://zakon.rada.gov.ua/laws/show/994_a19#Text (date of access: 09.07.2024).

41. Rohach O., Bysiaha Yu. Kodyfikatsiini akty v systemi zakonodavstva Ukrainy. Lira. 2005. 124 s.

42. Simeinyi kodeks Ukrainy: Zakon Ukrainy vid 10.01.2002 p. Ne 2947-I1I1. Data onovlennia: 01.01.2024. URL: https://za-
kon.rada.gov.ua/go/2947-14 (date of access: 09.07.2024).

43. Uhoda pro Koalitsiiu deputatskykh fraktsii “Ievropeiska Ukraina” u Verkhovnii Radi Ukrainy vosmoho sklykannia
vid 27.11.2014 r. URL: http://zakon.rada.gov.ua/laws/show/n0001001-15 (date of access: 09.07.2024).

44. Usenko I. Kodyfikatsiini roboty v nezalezhnii Ukraini. Entsyklopediia istorii Ukrainy / red.: V.A. Smolii. Kyiv. 2007.
T. 4. 528 s. URL: http://www.history.org.ua/?termin=Kodyfikaciyni_roboty (date of access: 09.07.2024).

45. Kharytonov Ye. Retseptsiia rymskoho pryvatnoho prava: teoretychni ta istoryko-pravovi aspekty: avtoref dys. ... d-ra
yuryd nauk: 12.00.01. Odesa, 1997. 473 s.

46. Tsyvilnyi kodeks Ukrainy: Zakon Ukrainy vid 21.01.2003 r. 435-IV. Data onovlennia: 28.06.2024. URL: https://zakon.
rada.gov.ua/laws/show/435-15 (date of access: 09.07.2024).

47. Tsyvilnyi protsesualnyi kodeks Ukrainy: Zakon Ukrainy vid 18.03.2004 r. Ne 1618-IV. Data onovlennia: 21.06.2024.
URL: https://zakon.rada.gov.ua/laws/show/1618-15#Text (date of access: 09.07.2024).



// MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
// Pinocodis npasa // Cepia: «lOpuaununi Hayku» // Ne 7 (77), 2024

YK 342.7
Tnankia Birasgii Bacunsosuu
acnipaum
Kuiscvkozo yrigsepcumemy IHmMeneKmyaaibHoi 81ACHOCMI Ma npasa
HY «Odecvra opuduuna axademis»
Hladkin Vitaly
Postgraduate of the
Kyiv University of Intellectual Property and Law
NU “Odesa Academy of Law”
ORCID: 0009-0004-5919-6850

DOI: 10.25313/2520-2308-2024-7-10120

MPOBJIEMU 3 BE3MEXXHOIO
CBOGO/1010 NIOANHU

PROBLEMS WITH UNLIMITED
FREEDOM OF A PERSON

®110COPIA NMPABA

AHoTauis. CTarTio NpucBsaYeHo po32/sigy npob/em, MoB’a3aHuXx i3 3abe3neyeHHsIM be3mexHoi cBo00gH B KOHTEKCTI Cy4dcHO-
20 CYCMibCTBA. AHAAI3YI0UM Pi3HI CMEKTY Lib020 MUTAHHS, M1 HOMA2ATUMEMOCS 3'CyBATH, sk 30epe2Tu 6anaHC Mix cBobogoko
Ta BignoBiganbHicTIo, o0 3a6e3ne4ynTi 2apMOHIHMIA PO3BUTOK CyCRiNbCTBA B YMOBAX MOCTIiMHUX 3MIH TA BUKAMKIB. MW TAKOX
pO32/15IgaeEMO posib 2pOMAGAHCbKMX 0DOBA3KIB y 3a0e3neqeHHi bo20 OanaHcy. [poMagsHCbKi 000BA3KM, TaKi sIK GOTPUMAHHS
30KOHY, CIIATA MOGATKIB T4 y4aCTb Y XXKUTTi 2pOMAgH, Bigi2paloTb BAXKAMBY POJib y 3abe3nedeHHi npas Ta cBo60g BCiX 2pOMAGSIH.
Uepe3 BUKOHAHHSI LX 0DOBAI3KIB 2pOMAgSIHN MOXYTb 3p0OMTH CBIli BHECOK y CTAOI/IbHICTb T 2APMOHItO CyCRibCTBA.

Bctyn. CBoboga mae 6azato acnekTiB: cBoboga cioBa, cBoboga 20/10CyBAHHS, cB000JA BipOCMOBIGAHHS, i GaHMI CIMCOK
MOXHQ LLie goB20 MPOJOBXYBATH. Y Cy4aCHUX 3aXigHMX CYCMiIbCTBAX BCi Lji CBOOOGM BCTAHOB/IIOBAIMCL TA BCTAHOB/IOIOTHCS
yepe3 3iTKHeHHsl, KOHAIKTY Ta BiiHW, sIKi Npr3BogsTb go po36ygoBn geMokpaTii, ge LiHHICTb CBOOOGH € OGHIEID 3 HAMBAX/IN-
BILLIMX BHYTPILLHIX LiHHOCTeli cycninbeTa. CBoO60ga cnoBa — Le PyHgameHTanbHe Npaso 0gUHM, sike 2apPaHTYE il MOXUBICTb
Bi/IbHO BUC/IOB/IOBATI CBOI gYMKM, igei Ta nepekoHaHHs be3 Oygb-AKnx LieH3ypHux obmexeHb 3 00Ky gepxasy yu iHLINX OCio.
Lle npaBo € 0CHOBOK geMOKPATUYHOR20 CyCMibCTBA TA CAPUSIE PO3BUTKY M/IOPANi3MY gyMOK, BilbHOMY 0OMiHY iHpopmaLieto
Ta nowyky icTuHu. L cBo60ga € OgHI€EI 3 OCHOBHMX CKIAGOBUX geMOKPATMYHO20 CyCnibCTBA, ge pi3HOMAHITHI Mo2aagu Ta
gyMKN MOXYTb OYTH BiIbHO BUCI0B/IEHi Ta 0020BOpeHi. 3axigHi CyCribCTBA BU3HAIOTL BAXJIMBICT CBOGOGHM CIOBQ, i Lie NpaBo
30XMLUAETBCS 3AKOHAMM TA KOHCTUTYLisIMK. [1poTe iCHYtoTb 0OMexxeHHs, Taki sik 3a60poHa Ha 06pasy, BUKAMK go HACKbCTBA
abo noLmpeHHs: HegoCToBIpHOI iHpopmauii.

MeTa. MeToto goC/igxeHHs € 3'CyBAHHS HinocoPCbKO-MPaBoBO20 HAMOBHEHHS MOHATTS «be3mMexHICTb cBobogu» y cyyac-
HOMY iHpopMaLiiHOMY CycninbCTBI; 3CYBATU BAXJIMBICTb HiIOCOPCHKO20 MOHATTS «CBOOOGA», 1020 3HAYYLLICTb /1St PO3BUTKY
CycninbCTBa Ta 0COOMCTOCTI; qOCAIgUTH NPABOBI ACMEKTH, KO/ ICHYE IMOBIPHICTb MepeiTu 1puguyuHy Mexy, 3a Kok cBoboga
nepeTBOPIOETLCS Ha be3/1ag Ta aHapxito, Ko Ge3mexxHa cBoboga Moxke NPU3BECTM O COLIANbHO20 XAOCy, OCKibKMU MOXe
MopyLLyBATH MPABa Ta cBOOOgH iHLLIMX 0COOMCTOCTE.

Marepianu i meTogun. MeTogosoziuHoto 6a3010 C1y2yBanm 3a2abHOHAYKOBI Ta CewianbHi MeTogu Mi3HaHHSA: METOg gianek-
TUKN — Y PO3KPUTTI iNnocoPcbk020 3MICTY MOHATTS «cBOO0GA»; METOGU HANI3Y i CUHTe3y — B 0BfpyHTYBAHHI NPABOBO20 HAMOB-
HeHH$! MOHATTS «be3MexHICTb cBOBOgH»; CUCTEMHO-CTPYKTYPHMIT METOg, Ik gO3BOMB BCTAHOBUTH PiNOCOPCHKO-NPABOBMIA
3MICT MOHATTS «be3MexHiCTb cBoOOgH»; MEeTog CuUCTemMu MPAaBOBMX HOPM; MOPIBHS/IbHO-NPABOBMIA MeTog; PopMasbHO-
I0PUGNIHMIT MeTOg.

Pe3ynbTati. Y HaykoBiii cTaTTi po3kpuUTO nepexig Big NO3UTMBHOI §O He2aTUBHOI KOHLienLii ceobogy, Lo mae 2amboki ic-
TOPWYHI Ta GinocoPchbKi KopeHi, SIKi BapPTO po32/isHyTO g/1sl KpALLo20 pO3yMiHHSI Cy4dCHO20 MOAITUYHO20 NAHGLIAdTy Ta posi
iHgMBiIga B HbOMY. PO32/1IHYTb PoO1emMaTuKy, noB’a3aHy i3 3abesneyeHHsIM Ge3MexxHOi cBoOOgH B KOHTEKCTi CyddCHO20 Cy-
cninbCTBa. MpoaHani3oBaHo pisHi acnekTy npobnemn beamexxHocTi cBobogu. 3coBaHo, sik 3bepeaT 6aNAHC Mix cBob0golo
Ta BignoBiganbHicTio, 106 3a6e3ne4nTi 2apMOHIHMI PO3BUTOK CYCMiIbCTBA B YMOBAX MOCTIMHUX 3MiH | BUKAMKIB. BU3HAYeHo
POJIb 2pOMAgSHCbKIX 000B A3KiB y 3a6e3neqeHHi 6anaHcy Mix cBobogolo Ta aHapxieto. [JoBegeHo, Lo 2pOMAagsHCbKi 000B’A3ky,
Taki sIK gOTPUMAHHS 30KOHY, CIUIATA MOgATKIiB TA Y4ACTb Y XUTTi 2pOMAgH, Bigi2patoTb BAXXIMBY pojib y 3abe3rneyeHHi npas
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i cB000g ycix 2pomagsiH. MigTBepg*eHo, Lo Yepe3 BUKOHAHHS 000B'A3KiB 2pOMAgsHIN MOXYTb 3p0OMTI BA20OMUIT BHECOK Y MO-
bygoBy cTabinbHO20 Ta 2APMOHIHO20 CyCMiNbCTBA CYCMiNbCTBA, GOTPUMYIOUMCH MPK LibOMY MPUHLIMIMIB BEPXOBEHCTBA MPABA.
[epcriekTuBn. Y n0ganbLumx HAYKOBUX JOCIGEHHSIX MPOMOHYETLCS 30CepeguTi GOCHIGHULIbKY YBARY HA PO3LIMPEHHI
MOHATINHO-KaTe20piasbHO20 anaparty ginocoPcbko-npaBoBoi KoHuUenLii «beamexHa ceoboga». Lie go3BoanTb po3pobuTy pe-
KOMeHgawii g HopMAaTMBHO-NPABOBUX AKTIB, SIKi M02AMONATb BUSHAYEHHS NOHATTS «cBob0ga» i «be3mexHa cBo60ga».
Knio4oBi cnoBa: ntogrHa, 2pomagcbki 0608’ a3km, ceoboga, camoynpasiHHS, iHgMBigyanbHa He3aNeXHICTb, MOAITMYHA CBO-
6oga, npasa noguH1, 2pomaga.

Summary. This article is devoted to the consideration of the problems related to ensuring unlimited freedom in the context of
modern society. Analyzing various aspects of this issue, we will try to find out how to maintain a balance between freedom and
responsibility, in order to ensure the harmonious development of society in the conditions of constant changes and challenges.
We also examine the role of civic duties in ensuring this balance. Civic duties, such as obeying the law, paying taxes, and par-
ticipating in public life, play an important role in guaranteeing the rights and freedoms of all citizens. By fulfilling these duties,
citizens can make their contribution to the stability and harmony of society.

Introduction. Freedom has many aspects: freedom of speech, freedom of vote, freedom of religion, and the list goes on. In
modern Western societies, all these freedoms were established and are established through clashes, conflicts and wars, which
lead to the development of democracy, where the value of freedom is one of the most important internal values of society.
Freedom of speech is a fundamental human right that guarantees him the opportunity to freely express his thoughts, ideas
and beliefs without any censorious restrictions by the state or other persons. This right is the basis of a democratic society and
promotes the development of pluralism of opinion, free exchange of information and search for truth. This freedom is one of
the main components of a democratic society where diverse views and opinions can be freely expressed and discussed. Western
societies recognize the importance of freedom of speech, and this right is protected by laws and constitutions. However, there
are restrictions, such as a ban on insults, incitement to violence or spreading false information.

Purpose. The purpose of the research is to clarify the philosophical and legal content of the concept of “limitless freedom”
in the modern information society; to find out the importance of the philosophical concept of “freedom’, its significance for the
development of society and the individual; explore the legal aspects when there is a possibility of crossing the legal line beyond
which freedom turns into disorder and anarchy, when unlimited freedom can lead to social chaos because it can violate the
rights and freedoms of other individuals.

Materials and methods. The methodological basis was general scientific and special methods of cognition: the method of
dialectics —in revealing the philosophical content of the concept of “freedom”; methods of analysis and synthesis —in the justifi-
cation of the legal content of the concept of “limitless freedom”; the system-structural method, which made it possible to establish
the philosophical and legal meaning of the concept of “infinity of freedom”; method of the system of legal norms; comparative
legal method; formal legal method.

Results. The scientific article reveals the transition from a positive to a negative concept of freedom, which has deep historical
and philosophical roots, which should be considered for a better understanding of the modern political landscape and the role
of the individual in it. They will consider issues related to ensuring unlimited freedom in the context of modern society. Various
aspects of the problem of unlimited freedom are analyzed. It has been clarified how to maintain the balance between freedom
and responsibility in order to ensure the harmonious development of society in the conditions of constant changes and challenges.
The role of civic duties in ensuring the balance between freedom and anarchy is defined. Civic duties such as obeying the law,
paying taxes, and participating in community life have been proven to play an important role in ensuring the rights and freedoms
of all citizens. It has been confirmed that through the performance of duties, citizens can make a significant contribution to the
construction of a stable and harmonious society, while observing the principles of the rule of law.

Discussion. In further scientific studies, it is proposed to focus research attention on the expansion of the conceptual and
categorical apparatus of the philosophical and legal concept of “unlimited freedom”. This will make it possible to develop rec-
ommendations for normative legal acts that will deepen the definition of the concepts of “freedom” and “unlimited freedom”.

Key words: human, public duties, freedom, self-government, individual independence, political freedom, human rights,
community.

Hoc'ranomca mpo6iemu. CBoGoma cIoBa € Heob-
X1THOI0 YMOBOIO JIJIA PO3BUTKY CYCITLIBCTBA, 1 BOHA
Jiortomarae 3a6e3neuynTy BiIKPUTHIL qiaJior, po3MaiTTa
MIOTJIAIIB Ta BUIbHUILI 00MiH imeaMu. Bona cripusie pos-
BUTKY HAayKU, KyJIbTYPU Ta iIHHOBAIlil, a TAKOXK I0II0-
Marae BUABUTHU Ta BUPIIIUTH IIPOOJIeMU. Y cydacHOMY
CBIiTI, KOJIM TEXHOJIOTII Ta 3B’A30K 00 €HYIOThH JTOHei
3 pPi3HUX KyTOYKIB IJIAHETH, TUTAHHA PO MEXKI CBOOOIN
cTae OUTBIII aKTyaJIbHUM 1 cKiTagHuM. BeaMeskHa cBo6oIa

MOJKe CTaTH IKepesioM IIpodsieM, BUKJIUKATH COI1aIb-
Hi qucbajiaHcu Ta mopymeHHsa. MoJioae MOKOJTiHHA
B CyYaCHUX 3aXiJHUX CYCILIBCTBAX JiHICHO CTUKAETHCA
3 QUJIEMOI0, II0B A3aHOK0 3 PI3HUMU acIeKTaMu CBO0O-
nu. MosxkHaA CTBEpKyBaTHU, 1[0 B HAIII JHI HIKOJIU HE
MoOKe OyTHU TOCTATHBO CBOOOAY AK HA 1HIUBIAYaJTbHII,
TaK 1 Ha CyCHUIbHIHM ocHOBI. OTiKe, MOJIOIb MA€e BEJTUKY
BI/ITIOBITQJIbHICTH BUKOPUCTOBYBATHU CBOOOY PO3YMHO,
3 ypaxyBaHHAM BILUTUBY Ha cebe Ta inmux. CyuacHa
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JI0POCJIa MOJIO/Ib HACOJIOMKYETHCA BIIBHUM KATTAM
y 6ararpox cepax cBOro KuTTA. Majio Toro, 1m0 BOHU
MAalTb MOKJIMBICTD BIIMBATH HA MOJIITHYHI ITPOIECH,
10 BiI0YBAIOTHCA Uepes ToJIOCYBaHHA, IIPOTe, AeAKI
MOJIOJT1 JTIO[IN HAYKAJIb, MOYKYTh BiTuyBaT 6e3criiA abo
6aliysKicTh 10 TTOTITUEN. BUCI0BITIOBATH Brojioc Te, 1o
BOHMU BiJTUyBalOTh 200 [yMaloTh, BLILHO BUCJIOBJTIOBATH
CBO1 IyMKH, ifiei Ta mepexkoHaHHA. MoJI0Ib CTUKAETHCA
3 Oeasriugto BUOOPIB: BUGIp mpodecii, CTUITIO KUTTA,
peJIirii, mapTHepa TOIIO. 3 OHOTO0 GOKY, I1e Hagae MOMK-
JIUBICTH cAMOpeasTi3aiiii, 3 iHIIIOr0 — MOYKe BUKJINKATU
cTpec i He 3po3yMiHHA. BoHU TaK0K MOYKYTh IIO10PO-
JKyBaTH CBITOM, CITIJIKYBATHUCA Yepes COIliaIbHI Mepeski
3 GLIIBII HiK [IOJIOBMHOIO HACEJIEHHA 3eMJIi, Mae IIPaBo
o0UpaTu CBOIO PEJIIriiiHy IT03UIIiI0, 3HAXOUTHU POOOTY
110 BCOMY CBITY, a8 TaKOK POOUTHU 1HAUBIYAIbHUN BU-
6ip, 1100 MaTu APy3iB 6€3 OyAb-AKUX 00MeKeHb, OKpiM
iHaUBiAyaeHOro Bubopy. BamimBo 36epiraru 6amaHc
MiK CBOOO/I0F0 BUOOPY Ta BiIMOBITAIBHICTIO 38 HACJTII-
K. BoHU CTBOPIOIOTH CBili BjIaCHUII MAJIEHbKUH CBIT,
Ile JIMIIIe HEBEJINKI 00MesKeHHS BILUTUBAIOTh Ha Pe3yib-
taru. 11i o0OMeskeHHA BKJIIOUAIOTH 0COOUCTI iHTEpecH,
TaJIAHTU, CEKCYaJIbHY OPi€HTAIi[0 Ta BUOIp CIIoco0y
JKUTTA. ¥ TOPIBHAHHI 3 MUHYJIMMU TIOKOJIIHHAMU, 11
MOJKe BUITIAATH K MAaKCUMYM 1HIUBIAyaIbHOI CBOOOIN:
HABYATHCA 1 IIpaIioBaTu y 6ynb-akii cdepi, Axa mika-
BUTB; CJIITyBaTU CBOIM ITPUCTPACTAM, a He CiIMEeHHUM
30008’ A3aHHAM; 00HpATH HApTHEPA 3 JIF0OBI, a He yepes
CYCHiJIBHUI YU CIMEMHUH THCK; JKUTH TaK, AK BBAXKAEII
3a kpaiie. lle mosuTuBHA cTOpOHA OasKaHHA MATHU K-
HaubiIbIIe cBo60AY. ¥ HAIIIOMY OBCAKOEHHOMY KHUTTI
BAyKKO BHMIPATH, CKIJIBKHM cBoGomu My Maemo. OgHak
HEBAYKKO BITUYTHU 3BOPOTHUN OiK «3aHAATO BEJIMKOL
cBobomm». BapiaHTiB, 1 MOKJIMBOCTEI, IysKe 6araro.
Tak 6araTo 3 4oro MokHa BUOpATH, a 0T:Ke, TaK 0araTo
rporyctutu. lle 3maeTseA posKinIHO0 IIPo6IeMor0 A1
MOJIOOTO TIOKOJIIHHSA, AKOMY € 3 uoro Bubuparu. I me
tak. CBoGoau Tak 6araTo, 10 iHOAI BOHA MIPUTHIUYE.
HagiTs ipu BesTnue3HOMY PO3MAITTI MOYKIJIIUBOCTEL
BayKKO BUSHAYUTH, 1[0 caMe IIOTPiOHO obpartu, a 11e
MOKe BUKJIMKATHU CTPEC, HEBUSHAUEHICTh Ta BiTUyTTHA
BTpaTu. BeayMoBHO, cCBOGOA BAKIIUBA [IJISI PO3BUTKY
CYCIILJIBCTBA TA 0COGHICTOCTI, ajie YU iCHye MOXKJIUBICTD
IepenT Me:Ky, 3a SAKOI0 CB0OO0/Ia IePeTBOPI0ETHCA HA
Gesstan Ta aHapxiro? BeamesxHa cB060Ia MOYKE TIPU3BECTH
IO aHAPXil Ta COI[IAJILHOTO0 Xa0Cy, OCKIJIBKM BOHA MOKe
IIOPYLIyBaTH IIpaBa Ta cBodony iHmux. BogHouac 06-
MeKeHHS CBOGOIN MOXKe ITPU3BECTH 10 ABTOPUTAPUBMY
Ta TupaHii. ToMy Heo6XiTHO 3HAUTH 6aJIAHC MI¥XK CBO-
601010 Ta 000B’A3KaMHU, 1100 3a0e3I1eYnT CTa0lJILHICTD
Ta FapMOHIIO B CyCIiJIBCTBI.

Anajtiz ocTaHHIX DOCTIIKeHb i myOiKaii.
CyuacHi js1ibepaJibHi ifel, AKI B 6ararb0xX BUKIUKAIOTH
3aHEIIOKOCHHS II[00 IPOMAIAHCLKIX 0008 A3KIB, IIepe-
IUTITAITHCA 3 ICTOPUYHNMY KOPIHHAMU Ta (pijaocod-
cokuMU KoHmemniamu. OqHaK po3yMiHHS TpOMaIAH-
CBKHX 000B’SI3KIB ¥ Cy4aCHOMY CBIiTi HEPIIKO CTUKAETHCHA
3 HOBUMU BUKJIMKAMU Ta COipHUMU noriAnamu. eaki
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apryMeHTH, BUCBITJIEHI B OCTAHHIX HAYKOBUX ITy0JIi-
KaIlisfgX, 00CTOITH 1110 IHAUBIAyaJILHOI CBOOOIM Ta
00MesKeHOl1 BJIaN IeP:KaBH, TOM1 AK 1HIII MIKPEC/I0TD
BaKJIMBICTH aKTUBHOI yYacCTi IPOMAJAH y CYCHIJIBHUX
cIpaBax Ta BUKOHAHHA 000BA3KIB mepe[ CHiJILHOTO.
JJ1st po3yMiHHSA ITUX CYIIEPEYHOCTEH JIOTIYHO POSIVIAHY TH
AK ICTOPUYHUN KOHTEKCT, TaK 1 CyYacHI BUKJIUKU, 10
BUHUKAIOTH y chepi rpoMaisTHCHKOTO JKUTTSA TA IepiKaB-
Horo ynpaBiiHHA. [Togi6HO 10 TUX, 10 JOCTITHUKN TTPaB
JTIIOIUHY BUCJIOBJTIOBAJIN Y BIITIOBI/IH HA AEKJIapallii Ipo
JTIOIICBKI 000B’A3KH, I1i i7]el MAa0Th CBOT BUTOKH Y IIPAIAX
BueHux nepioay IIpocBiTHuirrBa, 3okpema, T.T'066ca
1 Hioro posyMmiHHI HesaJiexkHOCTI (a6o cBo6omu) [1, c.
161-165]. I'o66¢ posriamaB cBOOOLY AK BiICYTHICTD
«3yTIIUHKU B Po00Ti, 1110 [oimH] Mae BoJtio, 6askaHHA a60
CXUJIBHICTB 110 poboTu» [14, ¢. 161] Binmosinwo, cBo6oga
3aJIEIKUTH BiJl «<MOBUAHHA 3aKoHY» [12] 1 Halikpare
PO3yMieThCA AK «IMYHITET Bif[ CIIyKO0u...» [13]. Otxe,
cB00O/1a MOJIATAE Y BiJICYTHOCTI 00MEIKEHb, AKI ABHO
BEJIIOUAIOTH 'POMAAHCHKI 0008 sA3KH. Bisbite Hixk uepes
OiBTOPA CTOJITTA II0 TOMY, BiJIOMHUU CBOIMU IIPAISAMU
Ipo CcBOOOMY Ta iHAUBIIyasbHI paBa, benmxamin Kon-
CTaHT, AKAHN BBAXKAETHCA OOHUM 13 HANBAYKIUBIIINX
MUCJIUTEJTIB JTiGepaTiaMy, Ha3BaB 1ie PO3YyMiHHA CBOOOIU
«CBOOO/IOI0 CyUYaCHUKIB».

Mertor0 cTarTi € 3'AcyBanHA (PLI0COGCHKO-TIPABOBOTO
HATIOBHEHHS MTOHATTA «0e3MeKHICTb CBOOOIM» Y CyUYaCHO-
My iH(opMAaIiITHOMY CYCIIUIBCTBI; 3'ACYyBaTH BAYKIUBICTD
(istocodhcbKOr0 TOHATTA «CBOOOIA», TOr0 BHAUYIIICT IS
PO3BUTKY CYCITLILCTBA Ta 0COOMCTOCTI; IOCITIIUTH TTPABOBI
aCIIeKTH, KOJIU 1CHYE IMOBIPHICTD ITEPEeNTU IPUIUIHY
MeKy, 3a KO0 CBO0O0/Ia IEePEeTBOPIETHLCA HA 0essia Ta
aHapXii, KoJIii 0e3MerkHa cBo0Oga MOKe IIPU3BECTHU 10
COIIIAJTBHOTO Xa0CYy, OCKIJIBKI MOJKE TIOPYIITyBaTH IIpaBa
1 ¢cBOOOIM IHIIIHX 0COOMCTOCTEM.

Marepianu i Mmeromgu. MeTonoJioriuaon 6a30m0 €
3araJIbHOHAYKOBI Ta CIeliaJbHI METOIU ITi3HAHHSA: Me-
TOJ, CUCTEMU TIPABOBUX HOPM; MOPiBHAIBHO-TIPABOBUIA
MeTox; GopMAaIbHO-IOPUANYHUI METO; METO TiajIeK-
TUKA — Y POSKPUTTI Pis10cO(CHKOTO 3MICTY ITOHATTSA
«cB060/Ia»; METO/TV AHAJII3Y 1 CUHTE3y — B OOT'PYHTY-
BaHHI IPABOBOTO HATIOBHEHHA MOHATTA «0€3MEKHICTh
CBOOO/IN»; CUCTEMHO-CTPYKTYPHUM METO]T, KU JT03BOJIVB
BCTAHOBUTH (P1710COPCHKO-IPABOBUM 3MiCT ITOHATTS
«0e3MEeKHICTH CBOOOI».

Buxkinan ocHOBHOrO Marepiaiy. Ines cso6omu
B CYCITIJTbCTBI Mae 6araTorpaHHUIT Ta €BOJTIOIIMHUI
XapakTep, AKUI BiQI3epKaIIoe TpaHCchOpMALIiio [IiHHOC-
Tell Ta HOJIITUYHUX YSABJIEHDb HA ICTOPUYHOMY YACOBOMY
Bimpisky. Tomi AK /15 cTapogaBHIX I'PEKIB 1 PUMJIAH
cB06Oa BUABJIAJIACA B AKTUBHIN yJacTi B yIIPaBIIiH-
Hi CBOEIO pecny0JIiKo0, cydyacHe po3yMiHHA CBOGOIM
HEPIAKO 3BOJUTHLCA JI0 BIACYTHOCTI BTPyYaHHA 3 GOKY
YPAQY, 0 Ha3UBAETHCA HETaTUBHOIO CB000/1010. Takumii
epexis Bif II03UTUBHOIL 10 HEraTUBHOI KOHITEIII[il CBO-
Goxu Mae rIboKi icTopudHi Ta (pistocochbkl KopeHi, AKi
BApPTO POSIVIAHYTH [IJIA KPAIIOTO PO3YyMIHHA CydYaCHOTO
TOTITHYHOTO JIaHAmAQTY Ta poJIi iHquUBIIa B HBOMY. He



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 7 (77), 2024

// Philosophy of law //

BiIPI3HAIOYNCH BiJ JAHOI0 Mi3HIITe BUSHAYEHHS BITOMUM
aHNTHACHEKUM (Gi10c0(OM, iICTOPHUKOM Ta IIOJITHYHIM Te-
operukoM Icaiii Bepiina merarusroi cBo6omu, Korcraur
PO3yMiB CBOOOIY CYyUaCHUKIB K CBOOOMY BiJi BTPyYaHHA
JlepsKaBy, AKa MaJia 0yTu 3abesreueHa Ha60poOM IIPas.
Biu cTBepmKyBaB, 1110 TaBHBOTPEIIBKA CBO0OIA BUMAaraja
3aHAJTO BEJIMKUX KepTB Bifg rpomaman. Camoympas-
JiHHA nepeadadyae peryJiApHY BiABiIyBaHICTHL 300PiB
acamb6Jiel 114 aKTUBHOI yYacTi B IMOJIITUUHUX JTebaTax
1 IIporieci rosrocyBauHsA. AJjte Ui CydacHUX JIOIe moTi-
THYHA CBOOOJA BiKe He € TAKOI0 HeOoOXITHO, AK paHiIle.
HaromicTs BoHY GiTbIlIe IIIHYIOTH CBOXO iHIUBIAYaJIbHY
HesaJIekHiCcTh. [|JIs cTapoiaBHixX, cBo6o/a Bee Iije 03Ha-
yajia «II0ALJI COIliajIbHOI BJIagU cepell rpoMasaH OaHiel
O0aTbKIBIUHN». HaToOMICTE «MeT00 HOBITHIX € HacoJI04a
0e3IIeK0I0 B 0COOMCTHX 3aJ0BOJIEHHAX; 1 BOHI HA3UBAIOTH
I1e ¢BOOOI0I0 rapaHTii, AKI HAZATh JePKaBHI 1HCTH-
TYIii UM 3a10BOJIeHHAM» [2, ¢. 317]. BigmosigHo, «Bifx
HUX [cyyacHUKIB] HIKOJIM He MOKHA BUMAraT KOTHUX
JKePTB [JIA BCTAHOBJICHHSA IIOJIITHYHOL cBoGOAM. 3Bifcu
BUILIMBAE, 10 YKOHA 3 UMCJIEHHNUX 1 3aHAATO BHCOKO
OILIIHEHUX YCTAHOB, SKI B JaBHIX pecry0/IiKkax 3aBaKaiu
IHOUBIyaJIbHIN CBOOO/1, BiKe He JIOIyCTUMA B Cy4YacHi
uacu» [3]. 3aHypeHi B 1110 JTi6epabHy TPAIUIIiI0, KPH-
THUKW JeKJIapaliii mpo 000B’A3KH JIIOOUHU, 30A€ThCH,
aBTOMATHYHO PO3IIANAITE 000B A3KHU AK 00MEKEeHHA
cBoOou, a0 AK HATAHHA «ypAAaM BUOPABAAHb [IJIA
00MesKeHHA 3MiNICHEeHHA TTpaB JIIoaquHw» [14], Hibu npaBa
1 000B’ABKH JIIOIVMHN HEMUHYYe B3aeMO3arepedHi, a He
IOMOBHIOITE OJJHE OJHOr0. 3 TaKO0l MO3UIlil 0008’ A3KNA
AKTUBHOT0 I'POMAJITHCTBA ITPOCTO TIOBUHHI OyTHU BiJI-
KUHYTI AK MEePeNrkoaa IJid iIHAuBiAyaIbHOI CBOOOIH.
Yepes miBTOpPA CTOITTA, aMEPUKAHCHLKUM Ta OpU-
TAHCBHKUI I0PUCT, (hij1ocod, HOIITOIOr Ta TEOPETHK IIpa-
Ba, Ponasip J[BopKiH BIPOBAIUB i/1€10 1HAUBIAYaTbHUX
OpaB AK NOJITUUYHUX KO3UPiB. [[BOPKIH 3aABJIAB, 110
IIPaBO He € IIPOCTO HAabopOM IIPABUJI, & CKJIAIHOIO CHC-
TEeMOI0, KA I'PYHTYETHCA Ha MOPAIBLHUX IPUHITUTIAX
Ta moJriThuHuX IiHHOoCcTAX. Cymmi, Ha foro MyMKy, He
IPOCTO 3aCTOCOBYIOTH i1CHYIOUi 3aKOHU, & 1HTEPITPETY-
[OTh 1X 3 yPAXyBaHHAM IUX IIPUHIIUITIB TA IIHHOCTEI.
CTBEPIKYBaB, 1110 iCHYe iepapxiA MPaBOBUX MPUHITUIIIB,
Jie JeAKl IPUHIIUOU MAITh OLJIBIILY Bary, Hi¥K 1HIII.
Cynni, mpuiiMaouu pillleHHs, IOBUHHI ITIParHyTH A0
TOro, 100 IXHI pillleHHA BiAIoBigau 11iii iepapxii. Bia
CTBEP/KYBAaB, 1110 AKII0 B KOTOCh € IIPaBo MaTu abo po-
OUTH TIOCh, «TO 1€ HEIPAaBUIBHO, KOJIU YPA/ BiIMOB-
Js€ oMy B IIbOMY, HaBiTh AKIIO 3po0UTH 11e, OyJI0 6
B 3araJibHUX iHTepecax» [4, c. 329]. Biu 6yB nmpuxuib-
HUKOM JIibepasIiamMy i 3axuiias ifiel IHQUBIAyaJIbHOT
cBOOOIM, PIBHOCTI Ta CIIPABEAJIMBOCTI, BBAIKAB, IO
IpaBo Mae BiirpaBaTy BayKJIUBY POJIb Y 3aXHCTI IIUX
migHocTel. TakoK BiH TakoK OyB BiJOMUM KPUTHUKOM
TOTAIITAPUEMY Ta BUCTYIIAB 34 3aXUCT IIPAB JIOIUHU
Ta meMokparii. TakuM 4YrHOM 3a H0oro Teopiero, Ipasa,
AK IPaBUJIO, IePeBaKAIN HaL PO3IJIAO0M 3arajibHo-
ro 6iiara a6o 3arasibHoro go6po6yTy. Hacripasmi miisa
HBopkina, 3maerbcdA, Oyab-sKe ITPOTUIIOCTABIEHHSA

mpaB MIPOTU IIPaB i1HIIUX ab0 PO3IJIA/IB 3arajIbHOTO
6s1ara € piBHOZHAYHUM iX cKacyBaHHIO [4, c. 198]. Ila
nibepaJjibHa II03UIISA, AKA PO3IVIAIAE IIpaBa AK Maii-
’Ke abCoJIIOTHI, OTpUMaJia 3HAYHY KPUTHUKY Bif] THX,
XTO 3aMiCTh I[BOT'0 CTBEPPKYE HEOOX1THICTb CEPI03HO
cTaBUTHCA 10 000B’A3KiB. Hampukiazm, Bigrosoc ciiis
OJIHOIO 13 HalBimoOMIIIKX (PisiocodiB, MMCEMEHHUKIB TA
mucauTesiB ernoxu [IpocsiTauirrea, sKau-iKak Pycco,
AKWUH CTBEPIKYE, 1110 JIETITUMHA BJIaJia IPYHTYETHCA HA
3roj1i kepoBaHuX(Is KOHIIEII[iA MaJjia 3HAYHUUN BILJIUB
Ha PO3BUTOK JEMOKpPATii), 110 JIIOAU HAPOIKYITHCA
BIJIBHUMU 1 PIBHUMU, aJie ICYIThCA CYCHJILCTBOM, Ha-
TOJIOIIIYBAB HA BAYKJIMBOCTI €MOIIil Ta iHTYIIii B JTIOA-
CBKOMY JKUTTI, MOJKHA MIOUYTHU B HEOAKAHHI «PO3MOBU
ITpo mpaBa» mpodecopky rpaBa B ['apBapachKiii MTKOTI
mpasa Ta KoJIuIHboro mocsia Cronyuennx [lraris mpu
Caaromy Ilpecrosi, Mepi Exu I'menmon: «B ii [To6T0
MOBa ¥ifie IIpo IIpaBa] MOBUYAHHI IIIOA0 BiAIOBIAAILHOCTI
3[AETHCS, BOHA CXBAJIIOE IIPUUHATTA KOPHCTI BIJT "KUTTSA
B IEMOKPATUYHIN COIIaJIbHIN Aep:xaBi 0e3 NPpUMHATTS
BIAIIOBIIHUX 0COOMCTUX TA IPOMANAHCEKNX 000B A3KIB»
[5, c. 14]. [laruit apryMeHT II0JIATae B TOMY, 1110 IPaBa,
Bi/TOKpeMJIEeH] BijT 000B’I3KiB, CTUMYJIIOIOTH ITepeKpye-
HUH BUI ¢B060IM, TOOTO ¢BOOOIA AK BCEIO3BOJICHICTE.
Buparunii naBaporpenbknii gpisiocod Apucroresib, MaB
CKJIaJiHe PO3yMiHHA cBoOoqu. Bin BBaxkaB, 1o cB06O-
Ila He ToJiirae B 0€3KOHTPOJIBHOMY BOJIEBUSABJIEHHI,
a B [IOCATHEHHI BUII01 MeTH, a0 TeJIOCY, Uepes po3yMHe
BUKOPHCTAHHA CBOIX 3ai0HOCTEH. APHCTOTE b BIIKN-
JIaB i/1e10 cBOOOIY AK POOUTYU Te, KOMY III0 3aMaHeThCA,
1 HATOJIONIYBAaB HA TAPMOHITHOMY PO3BUTKY iHAMBiIA
y cmiiabHOTI [6, c. 35]. BiH 61 TakoK BIAKUHYB KOHIIETI-
I[if0 CBOGOH, 1110 TIEPEBAYKAE B CyUACHUX JIi6epaTbHUX
JIEMOKPATifAX CbOTO/IHI, IKA PO3IJIAAAE CBOOOIY MPOCTO
AK 3aJIUIIeHHA y BJIAaCHIM mpuBaTHIN cdepi, Axka He
3MYIIye POOUTH II[0Ch, UOTO HE XOUEThCs, BKIIFOUAUN
cITy:KiHHA rpoMaji [6, c. 183]. ['o66cianchkMilt HaTpAM
Jibepa’riamy, I1e IIK0JIa IOJIITUYHOI TYMKH, AKa I'PYH-
TyeThesa Ha (isocodii Tomaca 'o66ca, skuit cTBep-
[KyBaB, 110 JIIOAU 32 CBOECI0 MPUPOIOI0 €roiCTHYHI Ta
OparHyTh 10 Bjagu. Y IIPUPOTHOMY CTaHi, 6e3 ypAmy,
JKUTTA 0yJI0 6 «OpyTHUM, JKAXJIUBUM 1 KOPOTKUM». 11106
YHUKHYTH Xa0Cy 1 HaCUJIBCTBA, JIFOAH TOTOKYIOTHCA Ha
CYCITUTEHUI IOTOBIP 3 CyBEPEHOM, AKUI Ma€ a0COJIIOTHY
Briamy. Lleii cyBepen moxke OyTu MOHAPXOM, JUKTATOPOM
a00 JeMOKpPaATUUHUM yPAIOM, 3aJI€KHO Bifi 06CTaBUH.
TonoBue 3aBnannA cyBepeHa — 3abe3neunTy Mup i 6es-
neky. ['060ciaHChKMIT HATPAM HaMaraeTbCsA POSIIUPUTHA
110 TIPUBATHY c(epy HACTLIbKN, HACKLIBKU 11 MOK-
JINBO, «KIHIIEBOI0 METOI0 € JOCATHEHHs TOoro, 1o Icas
Bepitin, akuii 6yB NIpUXUWILHUKOM JIibepasiamy, aje
BBaXKaB, 110 JIibepaJIiaM IIOBUHEH OyTU THYYKUM Ta
aJanNTUBHUM, 11100 BPaXOBYyBaTU PiBHOMAHITTA JIFO/I-
CBbKUX HiHHOCTEfI, Ha3BaB MaKCUMAaJIbHUM CTYII€HEeM
He BTPYyYaHHSA, CYMiCHUM 3 MiHIMAaJIbHUMU BUMOTaMU
COI[aJILHOIO0 KUTTA» [7, ¢. 248].

CyuacHi TeHIeHIIi1 JTi6epabHOT0 MUCJIEHHS YacTo
CTaBJIATH ITiJT CyMHIB POJIb 000B’'ABKIB epe] IPOMajIot0
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Y KOHTEKCTI JIOCATHEHHS CBOOOIY Ta 3aXUCTY ITPaB JII0-
nuHU. JleAKl TPOIOHYIOTH MEPEerVIAHYTH KOHIIETII[i0
000B’ABKIB AK HaAMipHE 00Me:KeHHS 1HIUBIyaTbHOI
CcB00O/IM, BBAKAIOUN 1X He0AKAHOI II€PEIIKOI0 Ha
HUIAXY 00 HeoOMesKeHol aBToHOMII. Bukonanus 0608’s13-
KiB IepeJ; TPoMajIoi0 CIPUIMAEThCA AK He0ayKkaHa me-
pelIkofa Ha NUIAXY J0 HeoOMeK eHOol cBo0oau abo AK
MOTEHI[IITHO Hebe3IleuHa 3arpos3a IJid IIpaB JIIUHMA.
Ieit pisHoBUp JTiGEpaATi3MY, AK IEKIAPYETHCA B HAYKO-
BHUX KOMEHTAPAX 0 JeKJIapalliil Ipo 0608 A3KH JIFOIMHN
Ta MEeBHUX JIOKYMEHTIB 3 MpaB JIIOJINHU, Bijoopakae
IeBHY JUCTAHITIIO Bif ifel «000B’A3KIB Iepes rpoMa-
[I0¥0» y TIOMTiITUYHIH (isocodii. OgHaK 1A MO3UIliA He
€ O[THO3HAYHOIO Ta BUKJIMKAE UCKYCII 1010 CYTHOCTI
1 3HAUeHHS 000B’A3KIB y CyYaCHOMY CYCITLJIbCTBI.

Y neAxkux BUOAAKaX iCHye OQHOOIYHE TPaKTyBaH-
HSA CITIBBITHOIIIEHHS ITPaB Ta 000B’A3KiB. [ledki jromu
CIIpUIMAOTh 000B’ ABKHY JINIIIEe AK HeOaKaHi 00MexeH-
HA CBOIX TpaB, AKi cjig minimigyBaru. Taxkuil miaxin e
He0e3neyHUM, aJiPKe BiH Befle 0 irHOPYBaHHSA BiJIIOBI-
IaJIBHOCTI Ta PyWHYBAHHA COI[iAJIBHOI CTPYKTypu. Bak-
JIUBO PO3YMITH, 1[0 IIpaBa Ta 000B’SI3KM HEPO3PUBHO
nop’azani. [IpaBa He MoKy Th icHYBaTH (€3 BiAIOBiTAIB-
Hocti. CBoGOA cJI0Ba, HAIPUKIIAJ, TAPAHTYE IIPABO
JIFOAWHI BUCJIOBJIIOBATH CBOI IYMKH, ajie OJHOYACHO
HaKJIagae Ha Hel 000B’A30K pOOUTH Iie 3 II0BAro0 A0 iH-
mux. BigMoBa Bif BUKOHAHHA CBOiX 000B’A3KIB Befe 10
TOpyIIeHHsA npaB iHmux jofei. [le Moxke mpusBecTu
IO Xa0Cy, HeCIIPaBEeIJINBOCTI Ta KOHQIIIKTIB.

OTske, IparHyyu 10 PO3IIUPEHHS CBOIX IpaB, HE
¢y 3abyBaTu mpo BjIacHi 000B’sa3Ku. Jluie 3baganco-
BaHWHU IIXiT, AKUHA I'PYHTYETHCA HA B3A€MHIN 10Basi
Ta BIIMIOBIAILHOCTI, MOYKe TaPAHTYBATHU CIPABEJINBE
Ta MPOIBITAI0UE CYCITLILCTBO. PO3yMiHHA B3a€MO3B ABKY
MIK TIpaBaMu i 0608’ A3KAMU € KJTFOUOBUM [IJIA TI00YI0BH
TapMOHIITHOTO CYCITIJILCTBA. JIMIIIe YCBiIOMUBIIN CBOIO
BI/ITIOBiJTAJIbHICTh, MU MOYKEMO IT0-CITPABKHBOMY ITiHY-
BaTH CBOI IIpasa.

HocnimkyBana mmpobjeMa B3aeMO3B’SA3KYy IIpaB
1 060B’sI3KiB TI0/IATaE HE B 3yCUJLIAX 3a0€3IeUNTH IIpa-
Ba; BOHA IIOJIATAE, CKOpillle, B OHOOIYHOMY PO3yMiH-
Hi BIJHOIIEHHA MIX IIpaBaMu Ta 000B’A3KaMU, 3T1IHO
3 IKUM 000B’'ABKH € JIUIIe HebaKaHUMU 00MeKeHHAMUI
HAIWX TIPaB 1 TOMy OBUHHI OyTU 3BEIEHi 0 MiHIMyMy.
Ie nesbanancoBane 6avueHH HACIPAB/I Ma€ HETATUBHI
Hacainku. [lo-miepire, 3Bepraroum yBary Jiviie Ha Te,
110 MU K TPOMAJAHNA OTPUMYEMO Bij mep:xasu (y dop-
Mi IIpas), TOOTO HA Te, 110 rPOMAaja IIOBMHHA 3PO0OUTH
IJIsT Hac, MU 3aJIMINAEMOCA 3 MACUBHUM 1 BiIOKpEM-
JIEHUM pOByMiHHHM rpoMagAHCTBaA: IIaCUBHUM, TOMY
1[0 TPOMAJSAHU CXUJIbHI COPUMMATU CYyTh CBOTO I'PO-
MaAAHCTBA IPOCTO AK BOJIOMIHHA IIpaBamu [8, c. 288]
1 BiJOKpEeMJIEHUM, TOMY II[0 TaKe OJTHOOIUHE PO3yMiHHA
TPOMaJITHCTBA TPU3BOAUTH 10 06pasy CaMOTHBLOTO HOCIA
IIpaB MPOTH BCiX 1HIMUX. S30CEPEHKYIUYNCh HAITO Ha
IHAVBIyaJIbHUX TPaBax i OyBIIY ITiI03PLIIUMHU 10 Oy/1b-
SAKUX 060B’A3KIB TTeper] Jep:KaBoio, MU IIOYMHAEMO yMa-
TH IIPO cebe SAK PO BiTOKPEeMJIEHUX BiJl 'POMAaIH, KA
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CBOEIO UEProro Bce OiJIbIIe 3[Ia€ThCA 3arp03010 HAIITUMU
mpaBaMu, a He AK He0oO0XiTHOI YMOBOIO JJII PO3BUTKY
Hamoi ocodoucrocti. [ToHoBIeHNIT aKIieHT HA 000B’A3KaX
Mae Ha MeTi BUIIPABUTH I1e PO3YMiHHA HACUBHOIO 1 Bi-
IOKPEMJIEHOr0 TpOMagAHCTBa 1 0askae JOOBHUTHU (a He
3aMIiHATH) 00pa3 rpoMaAAHNHA AK BJIACHUKA II€BHUX
pasB TIOTJIAI0OM Ha IPOMASHCTBO AK HA 3MiIMCHEHHS
rpOMaAHCHKIX 000B’s3KiB. Kou mmpaBa Ta 0608’ A3KH
OlIbIII 30aJIaHCOBAHI, i/1ed IpaB AK KO3UPIB TAK0XK Oyae
ckopuroBaHa. IIpaBa He 3aB:xau (1 He IIOBHHHI) MaTU
nepeBary Haj OyOb-AKUMU BUMOTaMWU, SKi Jep:KaBa
CTaBUTH J0 HAaC.

Hpyrum HebaxaHUM HACIITKOM He30aJIaHCOBAHOI'O
POBYMIHHSA BIHOIIIEHHS M [IpaBaMu Ta 000B A3KAMHU €
Te, 110 3MEHIIIeHUH iIHTepec 40 HAIIINX I'POMAISTHCBENX
000B’sI3KiB HACIIPABi 3arpoKye HALIMHOMY 3aXUCTy
Ta peastidallii Hamwux npas. [IuTauHA PO CITIBBiHO-
IIEHHA IIPaB Ta 000B’A3KIB JIIOAWHU € OJHUM 3 Hai-
BaKJIUBIIINX Y CYCHUIBHIIN (isiocodii. 3 ogHOro 60Ky,
mpaBa rapaHTyTh JIAAM CBOOOY Ta MOYKJIUBOCTI 1A
PO3BUTKY. 3 1HIITIOT0 GOKY, 000B’A3KM 3a6€3I1eUy0Th I10-
PAIOK, 3TyPTOBAHICTH Ta (DYHKIIOHYBAHHSA CYCIILIBCTBA.
Icnye TicHuil 38’30K MixK paBaMu Ta 000B A3KAMU TAK
3MATHICTH JIFDINHU Peali30ByBaTH CBOI mpaBa 4acTo
3AJIEXKUTH BifT 11 FOTOBHOCTI BUKOHYBATH II€BHI 000B’A3-
KU mepeq cycnuibctBoM. Hampukiiaz, mpaBo Ha OCBITY
rapasTye JI0CTYII 0 3HAHb, ajle OJJHOYACHO HAKJIAIae
HAa JIIOIUHY 000B’SI30K HABUATHCA Ta 3000yBATH 3HAH-
Hsa. [IpaBo Ha mpaio gae MOKJINBICTD JIIOJUHI caMO
peatidyBaTHCsA Ta 3apO0JIATH HA JKUTTHA, ajie BOJHOYAC
norpebye Bif Hel CyMJIIHHO BUKOHYBAaTH CBOI TPYIOBI
000B’sa3kn. HeBUKOHAHHSA JIIOAUHOIO CBOIX 000B’S3KIB
MOJKe TIPUBBECTH JI0 MOPYIIeHHA MPaB iHIIUX JIIOMIEH.
BasxinBo posymiTu, 1110 mipaBa Ta 060B’SI3KH HeE € IIPO-
TUJIICKHUMHU IIOHATTAMM, a JOIIOBHIOITH OJJHE OJHOIO.
Jlume 36amaHCcOBaHUU MiAXifd, AKUI I'PYHTYEThCA HA
B3aeMHIIl MOBa3i Ta BiOBIAAIBHOCTI, MOKE TapaHTY-
BATH CIpaBeJINBe Ta IIPOI[BITAI0UE CYCITLIHLCTBO.

3aleseueHHA IPaB 1 CBOOO JIIIUHN HEMOKIINBE
0e3 BUKOHAHHA HEI0 CBOIX 000B’AI3KIB Iepeq CyCITijib-
ctBoM. Jluie ycBiqOMUBIIM BiAIOBINAIBHICTD, JTIOIUHA
MOXKe I10-CIIPaB¥KXHbOMY ]_IiHyBaTI/I Ta BUKOPUCTOBYBATU
cBoi ripaBa. He BayKKo yABUTHU, AK IX BUKOHAHHSA CIIPU-
sAe GesMmerri HAIKUX IPaB, HAIIPUKJIAA, FPOMAISIHChKUH
000B’sI30K JOTPUMYBATHCA 3aKOHY Ta 000B'S30K CILIA-
qyBaTU NONATKY (& 0TIKe, CHPUATH IMATPUMIT CITLTEHOT
CHCTEMH COLIIAJIBHOTO JI00po0yTY).

IIpore moTpuMaHHA rPOMAfAHCHKNX 000B’A3KIB HE
3aBKIU € IIPOCTOI0 a0 6e3repeuHoio crupasow. Ya-
CTO BUHUKAIOTH CKJIAITHOIII, TI0B’I3aHI 3 PO3yMIHHAM
060B’A3KIB, IXHIM IIPU3HAYEHHAM Ta BiIIIOBiIaJIbHI-
CTI0, II[0 BUILJINBAE 3 iX BUKOHAHHA. Taxkox meAxl iHImi
TPOMASAHCHKI 000B’SASKM CIIPUAIOTH 3aXUCTY HAIIUX
paB, HATIPUKJIA], 060B’ A3KH I'POMAIHCHKOI yUaCTi.
3arajiom rpoMafAHChKa yJacTh Ma€e Ha yBasi Ti [ii,
SAKI BUKOHYIOTb TPOMAaJAHU, AKI MAlOTb Ha METI CIIPU-
AT PO3B’A3aHHA NUTAHD, AKI HE € JIKIIe IPUBATHHI-
MU UTAHHAMU, aJie CKOPIIlle CTOCYITHCA BCiX UJIEHIB
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rpomamu. OTiKe, TPOMAAHCHKA yUACTh — II€ YUacTh,
SKOIOCh MipOI0, Y TPOMAJIChKUX cOpaBax. TyT MoKHA
3rajiaTy Ipo PiBHOMAHITHI 000B'A3KH, TaKi AK 000B AIBKH
oJTiTUYHOL yyacTi, 6yTH B KypCi IOTOYHUX IO/iH Ta BU-
CBITJTIOBATH OYEBU/IHI HeCIIPaBeaJIUBOCTI (HAIIHMCABIIT
CBOIM MTpeICTaBHUKAM, IMOYABIINU a00 MiATPUMYIOUN
TMEeTUIIi0, OpraHi3yBaBIIN 260 00PaBIIH yUacTh Y ITPO-
recti). [1i 060B’A3KH CIIPUAIOTH 3aXUCTy HAIIUX IPaB
TAaKUM YMHOM: 3aXHCT TA BUKOHAHHA IIPaB 3aJIeiKaTh
BiJ] BEpXOBEHCTBA IIPaBa, XOPOIIIOr0 3aKOHOIABCTBA 1 ie-
MOKPATUYHUX YCTAHOB. 3raiaHi 0008 A3KH, SKi BXOIATD
JI0 POSOULY «I'POMA/IHCHKA yYaCThb», JOTIOMATraloTh ITi/I-
TPUMYBaTHU OeAK] KJIIIOU0Bi eJIEMEeHTH.

¥ cyuacHOMY CBITI po3Mip i 3HAYEHHA T'POMAJISTH-
CBKO1 cBoOOIM HaOyBae Bce OLIBIIOrO iHTepecy Ta yBaru.
3IaTHICTh KOKHOrO iHAMWBINA BiJIbHO BUOMPATH CBIii
CIT0Ci0 JKUTTSA, BUCJIOBJIIOBATH CBOI MOIJIAMN Ta OpaTu
y4acTb y OPUHHATTI BAKIUBUX PillleHb JIJIA CYCITiJIb-
CTBa, € HEOOXITHUM eJIeMeHTOM (DYHKI[IOHYBaHHSA JIe-
MOKPATHUYHOro cyciijbcTBa. OmHAK pasoM i3 posIiu-
PEHHAM IIPaB Ta MOKJINBOCTEH I'POMANAHCTBO HEPIIKO
CTHUKAETbCA 3 BUKJIMKAMM, SIKI BUHUKAIOTh 3 BEJIUKOI
cBoOonm BubGOpy i miti. Hanpuknan, 6isbiia ydacTh
rpoMajAH y IEMOKPATUYHOMY IIpoiieci (Ha MyHIIu-
HaJbHOMY, HAI[IOHAJIBHOMY a00 perioHaJIbHOMY PiBHi),
KpiM TOr0, IOIOMOIJIa 0 IMOKPAIUTA 3aKOHOIABCTEO,
OCKLJILKY IIOJIITUKK CTAJIA 6 OLJIBII 0013HAHUMMU IIOI0
noTpeb TPOMaICBKOCTi, 60POTH0A 3 KOPYIIITiEI0 TA 1HIIIE.
Ileit Bestukwmit 06CAT CBOOOIU TAKOK MOXKE BUKIUKATUA
CKJIQJTHOII[I Y cCaMOMy TIpOIleci IPUIHATTSA PillleHb 1 BU-
3HAUYEHHI MPIOPUTETIB JJIA CYCITIJILCTBA B I[1JIOMY.

3Bifcy BUILIMBAE, 1[0 HABITH AKII0 XTOCHL BBAKAE
npasa O1JIbIIl IPIOPUTETHUMH a00 BAXKIUBIIINMU 34
000B’A3KHM, BIH BCe OQHO IIOBMHEH CTABATU AKIEHT Ha
OCTaHHIX. ¥ HAIIOMY IIOJIEHHOMY JKUTTI, YACTO CKJIATHO
OIIHUTH PiBeHb cBoel cBoGoaM. OqHAK HECKIIAIHO Biauy-
TH HACJIAKU «3aHATO BEJIUKOI cBoOOqM». 3aHaaTo 0a-
raTo MOXKJIMBOCTEL 1 BAPI1aHTIB, AKI CTOATH Eepen HaMu,
MOsKe TIPUBBECTH [0 TOTO, II[0 MU ITIOUMHAEMO BiTUyBaTH

cebe 3arybsieHuMu abo mpurHideHuMu. g mosogoro
MHOKOJIIHHSA, SIKe 3POCTAE B CePEeIOBUIL 0e3Iidl MOXK-
JIMBOCTEI, 1Ie cTae 0COOJIMBOIO IIPOBJIEMOI0. 3IaeThCA,
1110 ¢B00O/IA BIIKpUBA€E 0€3MeKHI TOPU30HTH, ajie BOHA
TaKO0X MOXKe I[IepeTBOPUTUCA Ha HEeBUOUMY TKAHUHY,
1110 00MesKy€e HAIlll MOYKJIUBOCTI 1 BUOOPU. YXUJIAIOUNUCH
Bif] CBOIX 000B’A3KiB, BBAXKAIOUN IX JIUIIIE 00MEKEeHHAMU
mpaB Ta 6e3MeXKHOI CBOOOIH, JIIANHA (PAKTHUHO CTa-
BUTH ITiJT 3aTPO3y caMe IIi IpaBa Ta Ty caMy CBOOOY, AKi
i TaK JOPOori. 3aMicThb TOro, 106 BBAYKaTH AKIEHT Ha
Hamux 0008’ A3KAaX IIepe POMAIO0 3arp0o30i0 HAIIINM
mpaBaM, MU HABITAKU TOBUHHI PO3MVIANATH HOT0 SK BHE-
COK Yy 3aXWCT I[UX CAMUX IIPaB: «fKIII0 MU He ITOCTaBIUMO
cBOi 000B’'ABKH TIepe[] IpaBaMu, TO IOBUHHI OUiKyBaTH,
110 cami HaIr npasa OyayTh migipBaui» [7, c. 250].

BucCcHOBKH i mePCIEKTHBH MOOAJIbIINX TOCJIi-
IMoKeHb. M1 BUABUIIN, 110 BCTAHOBJIEHUN aKI[eHT Ha
000B’sI3Kax € HeOOXITHUM [IJI CTUMYJTIOBAHHSA 1HIIIOTO,
O1JTIBIII AKTUBHOTO PO3YMIHHA IPOMAJIAHCTBA Ta 36epe-
sKeHHA Hamux npas. IIpaBa i cBoOogu JTIOOQUHY HE €
a0COJIIOTHUMHU Ta 6e3MeXHUMM, cBOOOIa oHiel ocoou
He MOJKe TopyILyBaTu cBobony inioi. Koxkua moguna
Mae HeCTH BiIIIOBiZaJILHICTE 3a CBOI Ail ¥ IMoBakaTu
npasa inmux. llinyBaTu cBo6oAy, B AKiN MU HAPOOU-
JICS, 1 IPOCTO 3POOUTH KiJIbKA BAXKJIMBUX PIIlleHb, ITITH
OJTHUM ILIAXOM 1 TTOJUBUTUCA, KyIU BiH HAC TIPUBEJIE.
Mu moxxeMo 3a3HaTH HEBOAYI, MU MOKEMO IITH XUOHUM
nuIsIxoM. AJjre ofHa XOPOIIA pid MOJIATAE BCE K B TOMY,
1110, OCKIJIBKU Y HAC € BCl CBOOOAU, TIPO AKI MU MOTJTH O
TIOAyMAaTH, MU 34BN MOKEMO IT0YATH BCE CIIOUATKY
1 posriouaru I0ch HoBe. ToMy II0 Ie OJIHa CTOPOHA
cBOOOOUM — BOHA Ja€ MIAHC IToyaTu Bce cnoyatky. Lle
I03BOJISIE HAM IIE€PEOCMUCIINTH HAIIl 1111, 3MIHUTH
HAIIPAMOK 1 BITKPUTU HOB1 MOJKIJTUBOCT1, HABITbH SKIIIO
MU BITKHEMOCSA 3 TIePEITKOIaMi Ha MLIAXY.

Y 1momaTbInuxX HAYKOBUX TOCITIKEHHAX POIIOHY-
€THCA 30CEPEIUTH IOCTITHUIIBKY YBary Ha posIInpeHH]
TMOHATIHHO-KATeropiaabHOTo amapary (piaocodchbKo-
IPaBOBOI KOHIIEIIIIIl «0e3MerKHa CBO0omar.
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NOAO0JIAHHS AUBEPTEHLIT IAET
CMPABEJJINBOCTI TA MPABA B YMOBAX
36POVIHUX KOH®JIIKTIB

OVERCOMING THE DIVERGENCE OF
THE IDEA OF JUSTICE AND RIGHTS IN
THE CONDITIONS OF ARMED CONFLICTS

Kapruau 6utBu 1ipuBab/InBi JIHile HA BifCTAHI.
Icnancvke npucnis’s

AHoTauif. Y cTaTTi po32/1sgaeTbes NpobeMa CTBOPEHHS MexaHi3My 3abe3reyeHHs OCHOBHMX MPaB i 3aKOHHMX IHTepeCiB
JIOGUHM Nig 4ac BiICbKOBMX KOHPAIKTI, @ TAKOX LXK iX 30epexxeHHs Ta MaKCUMAnbHO20 3aXMCTY B YMOBAX BikiHW. BU3HAueHo,
Lo MOHATTA «CMPABEgMBOI BiliHW» Ta CTBOPEHI MiC/s 1020 BNPOBAGKEHHS B MKHAPOGHE MpaBo KIYOBI MiXXHAPOGHI GOKY-
MeHTU B 00/1aCTi BBEJeHHS BiViCbkoBMX KOHPAIKTIB nepectaioTb Oy GyHgAMEHTOM B pe2y/IOBAHHI MUTAHb 3aXUCTY Nlogel,
Lo He MpuitMaioTb y4acTb 6e3nocepegHbO B BIICbKOBUX KOHPIKTAX. PO32/1IHYTO OCHOBHI MOPYLLEeHHs! paB J0gMHM Nig 4yac
30pOiiHNX KOHPAIKTIB, 30Kpema, B YKpPaiHi, a TAKOX 3gifiCHeHO aHAi3 HOPMATUBHMX GOKYMEHTIB, sIKi Lii MopYLUeHHs ne2iTumi-
3y10Tb. [JOBOGUTLCSA Te3d MPO Te, L0 EGUHUM MeXAHI3MOM Bpe2Y/II0BAHHS TMTAHHS 3a0e3reyeHHs Mpas AloguHu nig 4ac 36poit-
HUX KOHPAIKTIB € 3aCTOCYBAHHS igei cripaBegaMBOCTI SIK igei MpaBa npw BpoBageHHi obMexeHb npas Ta cBob0g N0g1HH,
30CHOBAHMM HA MPARHEHHI CaMMX YYACHUKIB MIHIMI3yBATH BTPATU Cepeg UMBIIbHO20 HACE/NeHHS, d TAKOX, 3d MOM/IMBOCTI,
MAKCUMAIbHO He gomycTUTM MOPYLUEeHHS GyHGAMEHTA/IbHUX NPas Ta cBo60g MOGUHM, L0 2PAHTYIOTHCS YHIBEPCANbHUMM
CTaHgapTamu npas l0guHU. KOHCTATOBAHO, L0 MOBHE OTPUMAHHS IPas Ta c8000g NIOGUHU GAKTUYHO HEMOXUTMBE, agxe cam
XapakTep BificbkOBKX gifl nepegbauae macluTabHICTb | Tsi2He MopyLLUeHHs NPas Ta 3aKOHHUX iHTepeciB UMBIIbHO20 HACE/IeHHSI.
ToMy cnig SIK HaiipaHile BJaBatncs go iHWMX CriocobiB gOCSI2HEHHS! CpaBegInBo20 MUPY TA BPe2y/IlOBAHHS MICISBOEHHNX
CcynepeyoK 3amicTb HeobXigHOCTi BeCTH Xa¥i HaBITb CIPABEGAMBI BikiHN.

Bctyn. PyiiHiBHWIT XapakTep BiliH, siki 1e2KO pO3B'A3yBA/MCA | BAXKKO MPUNUMHSNCSA, MOTPebyBaAB X04 AKOICh iX MpaBoBoi pea-
JlameHTawii, Wwo gonomazana 6 3MeHLWNTI XXepTBM TA PYViHyBAHHS T4 WYKATU aIbTEPHATMBHI LASIXM BUPILLEHHS CyCNiIbHUX KOH-
¢niKTiB. OgHiI€EI0 3 TaKMX JOKTPUH € Teopisi «CrpaBeganBOI BiliHW», sika Oy/a CTBOPEHA e 3a GHTMYHOCTI i gOPO2OLIIHHUM gopo-
20BKA30M MPOCTSI2HY/IACS Yepe3 Biku MK o CbO20GHILLIHBbO20 Yacy. 3 iHL020 OOKY, MPABOBA pe2iameHTaLis cipaBegmBoi BiviHu
He yCyHy/1a npob/iemy 3pOCTaHHS 41Ca KepTB Cepeq MUPHO20 HACE/IeHHS B XOgi BificbkoBIX KOHPAIKTIB y HOBITHi yac. He goro-
MO2M BUPILUMTYM NpobaemMy i MiXKHapOgHI MPaBua, Lo pe2y/ioloTb BIGHOCUHM MiXK BOIOIOYMMI gepKaBamu, siki, moynHaioumn 3 XIX
CT., CTQ/I1 NepeTBOPIOBATICS Y §O20BIPHI HOPMM HA CMELia/IbHMX KOH2pecax i KoHpepeHLisx (Mapu3bkuii koHzpec 1856 p., [aasbki
KoHpepeHuii mupy 1899 i 1907 pp.). 3akpinsieHHs! B HAX MPUHLMMY 2yMAHI3aLii BegeHHs: G0MOBMX gi¥i He 3ynMMHMAO picT yncaa
KepTB OCTAHHIX, §O TO20 X y CMiBBIGHOLLIEHHI, L0 € KDUTUYHIM CaMe g/1sl LMBIIbHO20 HACEAeHHS! 10 BCi OOKM TaKMX KOHPAIKTIB.

Merta. lpoananiayBatvi NpuynHM 3pOCTAHHSA XePTB cepeg MUPHOR20 HACESIeHHSA B yMOBAX «CNPABEG/IMBUX BiliH» i MACOBORO
opyLLeHHs IPaB JHOgMHK, d TAKOX 00fPYHTYBAHHS 30CTOCYBAHHS igei cripaBeg/IMBOCTI y PABi gepykasy gst 3HVMKeHHS Kislb-
KOCTI UMBIIbHNX KePTB BOEHHWX KOHMAIKTIB | MAOKCMMA/IbHO20 YCYHEHHSI IHLLIMX MOpYLUeHb iX npas.

Marepiann i meTogu. MeTogono2idHot 6a3010 € 3a2a/1bHOHAYKOBI Ta CrieLianbHi MeTogu Mi3HaHHA: MOPIBHS/IbHO-PABOBMIA;
cucTeMu MpaBoBUX HOPM; GOPMAIbHO-IOPUGUUHIIA; AHANIBY | CUHTE3Y; CUCTEMHO-CTPYKTYPHUIA.
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Pe3ynibTatn. BU3Ha4eHo, Lo NOHATTA «CrpaBeg/inBa BiviHa» Ta CTBOPEHI MiC/If 020 BNPOBAGXKEHHS B MiXXHAPOgHe npaBo
K/TI040BI MiXKHAPOGHi GOKYMEeHTH B 2a/1y3i BBegeHHS! BiliCbkoBUX KOH(AIKTIB nepectaioTb 6yT1 pYHGAMeHTOM y pe2y/toBaHHi
MUTAHb 30XUCTY JIK0geit, Lo He NPUIMatoTb y4acTb be3nocepegHbo B BiliCbKOBMX KOHPAIKTAX. PO32/1IHYTO OCHOBHI MOPYLLEHHS
npas Al0guUHK nig 4yac 36poiiHNX KOHPAIKTIB, 30KpemMa B YKpAiHi. 3gificHeHO aHai3 HOPMATUBHUX GOKYMEHTIB, 5IKi Lii MOPYLUeHHs!
Ne2iTuMI3yIoTb. [JoBegeHo Te3y npo Te, L0 EGUHUM MEXAHI3MOM Bpe2Y/II0BAHHS MUTAHHSA 3abe3nedyeHHs Mpas OGMHM Mig 4ac
36poViHMX KOHPIKTIB € 3ACTOCYBAHHSI igei CpaBegMBOCTI sIK igei MpaBa npu BNPOBAGKeHHi 0bMexeHb npas Ta cBobog togu-
HU, 3ACHOBAHMUM HA NPA2HeHHI CaMnX y4aCHUKIB MIHIMI3yBaTi BTPATU Cepeg UMBIIbHO20 HACEIeHHS, @ TAKOX, 3a MOMJIMBOCTI,
MAKCUMQ/IbHO He gonycTUTU MOPYLLEHHS PYHGAMEHTAbHMX MpaB Ta cBo6OG MOGUHM, LLO 2APAHTYIOTbCS yHIBEPCANbHUMM
CTaHgapTamu npaB NtoguHu. KOHCTATOBAHO, LLO MOBHE OTPUMAHHS Npas Td cBo00g N0gUHM GAKTUUHO HEMOX/IMBE, agke Cam
XapakTep BificbKOBKX gii nepegbayae MacluTabHICTb i TA2He NOPYLUeHHs NPAB Ta 3AKOHHUX iHTepeciB UMBIIbHO20 HaCe/IeHHSI.

[MepcnexkTvBy. Y noganblumx HayKOBMX PO3BIgKAx M021MOMTH BUBYEHHS] MACOBOR0 MOPYLLIEHHS NPaB JI0GUHI B POCIHCHKO-
YKPaiHCbKii BiviHi. O6fpyHTYBATI KOHLeNLii CipaBeganMBOCTi y NpaBi gepxaBu st SHWKEHHS KibKOCTI UMBIbHUX epTB BOEH-
HUX KOHPAIKTIB i MAKCMMQA/IbHORO0 YCYHEHHS iHIIMX MOpYLLUeHb iX MpaB.

Kniodosi cnoBa: npasa i ceobogu noguHu, 36poitHnii KOHPAIKT, iges cpaBegIMBOCTI, 2yMAHITapHe Npaso, Npasuad Be-
geHHsl BifiHW, KOHBEHLI.

Summary. The article examines the problem of creating a mechanism for ensuring the basic rights and legitimate interests
of a person during a military conflict, as well as ways of preserving and maximally protecting them in the conditions of war. It
was determined that the concept of «just war» and the key international documents created after its introduction into interna-
tional law in the field of introduction of military conflicts cease to be the foundation for regulating issues of protection of people
who do not directly participate in military conflicts. The main violations of human rights during armed conflicts, in particular,
in Ukraine, were considered, as well as an analysis of normative documents legitimizing these violations. The thesis that the
only mechanism for settling the issue of ensuring human rights during armed conflicts is the application of the idea of justice
as an idea of law in the implementation of restrictions on human rights and freedoms, based on the desire of the participants
themselves to minimize losses among the civilian population, as well as, if possible, as much as possible prevent violations of
fundamental human rights and freedoms guaranteed by universal human rights standards. It was established that full obser-
vance of human rights and freedoms is actually impossible, because the very nature of military operations implies the scale and
entails violation of the rights and legitimate interests of the civilian population. Therefore, it is necessary to resort to other ways
of achieving a just peace and settlement of post-war disputes as soon as possible instead of the need to wage even just wars.

Introduction. The destructive nature of wars, which were easily initiated and difficult to stop, required at least some kind of
legal regulation that would help reduce casualties and destruction and seek alternative ways of solving social conflicts. One of
these doctrines is the «just war» theory, which was created in antiquity and has been a valuable guide through the ages to the
present day. On the other hand, the legal regulation of a just war did not eliminate the problem of the increase in the number
of victims among the civilian population in the course of military conflicts in modern times. The international rules governing
relations between belligerent states, which, starting from the 19th century, began to turn into contractual norms at special con-
gresses and conferences (the Paris Congress of 1856, the Hague Peace Conferences of 1899 and 1907) did not help to solve the
problem either. Enshrining in them the principle of humanizing the conduct of hostilities did not stop the increase in the number
of victims of the latter, moreover, in a ratio that is critical for the civilian population on all sides of such conflicts.

Purpose. To analyze the reasons for the increase of victims among the civilian population in the conditions of just wars and
massive violation of human rights, as well as the justification of the application of the idea of justice in the law of the state to
reduce the number of civilian victims of military conflicts and maximally eliminate other violations of their rights.

Materials and methods. The methodological basis is general scientific and special methods of knowledge: comparative and
legal; systems of legal norms; formal and legal; analysis and synthesis; systemic and structural.

Results. It was determined that the concept of just war and the key international documents created after its introduction
into international law in the field of introduction of military conflicts cease to be the foundation for regulating issues of protec-
tion of people who do not directly participate in military conflicts. The main violations of human rights during armed conflicts,
in particular in Ukraine, are considered. An analysis of normative documents legitimizing these violations was carried out. The
thesis that the only mechanism for settling the issue of ensuring human rights during armed conflicts is the application of the
idea of justice as an idea of law in the implementation of restrictions on human rights and freedoms, based on the desire of the
participants themselves to minimize losses among the civilian population, and, if possible, to maximize prevent violations of fun-
damental human rights and freedoms guaranteed by universal human rights standards. It was established that full observance
of human rights and freedoms is actually impossible, because the very nature of military operations implies the scale and entails
violation of the rights and legitimate interests of the civilian population.

Discussion. In further scientific investigations, deepen the study of massive violations of human rights in the Russian-
Ukrainian war. To substantiate the concepts of justice in the law of the state to reduce the number of civilian victims of military
conflicts and to eliminate other violations of their rights as much as possible.

Key words: human rights and freedoms, armed conflict, the idea of justice, humanitarian law, rules of war, conventions.
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Hoc'ranomca npoGsieMH. 3 TT0SABOIO IePsKaABU MIK-
TUIEMIHHI KOH(JIIKTH Ta CIIopu HabyBaJiv 06pICiB
BilfH y TOMY BUIJIALl, AK MU iX CbOTOIHI C001 yABIAE-
Mo Ta criocTepiraemo. PyiiHiBHUIT XapakTep I[UX BiliH,
SIKI JIETKO PO3B’A3YBAJINCA 1 BAYKKO MTPUTUHAINCH, TI0-
TpeOyBaB X0U AKOICh iX IIPABOBOI perjiaMeHTalii, 1o
morromMarasia 6 3SMEeHIIIUTH KePTBU TA PYyHHYBAaHHSA Ta
MIYKaTU aJbTePHATUBHI IMIJIAXU BUPIIIEHHS CYCIIJIBHUX
koHGuTiKTIB. OHI€0 3 TAKUX JOKTPUH € TEOPis «cIpa-
BeJIJIMBOI BillHW», KA OyJia CTBOpPEHA IIe 38 aHTUYHOCTL
1 JOPOTOI[IHHUM JTOPOTOBKA30M ITPOCTATHYJIACA Yepes
BIKM a3 [J0 COTOIHIIITHBOT0 YaCy. 3 iHIIoro 60Ky, mpa-
BOBa perVIaMeHTalIlid CIIpaBeqJInBol BIHHU He yCyHyJIa
npo6JieMy 3POCTAHHA YKCJIA JKEPTB CEPEel MUPHOTO
HACeJIeHHS B XO[Ii BificbKOBUX KOH(JIIKTIB y HoBiTHIi1
yac. He momomoryiu BupimuTu ripo6sieMy i MixkHapPOIHI
OpaBUJIa, M0 PEryJIITh BITHOCUHU MK BOIOIOUNMU
Iep:xaBaMu, AKi, mounHaouu 3 XIX cT., cTajiu IIepeTso-
PIOBaTHCA Y IOTOBIPHI HOPMU HA CHEIiaJIbHUX KOHTPecax
1 koH(pepeniriax (ITapuseknii Kourpec 1856 p., 'aasbki
koH(pepeurii mupy 1899 ta 1907 pp.). 3akpinieHHs
B HUX NPUHIIUITY TyMaHi3alli BegeHHsa 00MoBUX il
He 3yMTUHWIJIO 3POCTAHHA KIJTBKOCTI JK€PTB OCTAHHIX, T0
TOTO 3K Y CITIBBiJTHOIIIEHH], 1[0 € KDUTUYHUM came JJIA
IMBLILHOTO HACEJIEHHA 10 BC1 00KM TAKNX KOH(MJIIKTIB.

fAx saguauae C. CurHskiBcbka, y [lepiriii cBiToBI# Biit-
Hi Oys10 3umIeHo 10 MitH. Jiropeit, 3 Hux 95% — BilicbKo-
Bi, 1 5% — mupHe HacesieHH:A. [pyra cBiToBa BiliHa cTajia
HabaraTro ApaMaTUYHIIIO 1 TT0KA3asIa THITI0OUY TeH/IeH-
IiF0 1010 KLJIBKOCTI 3aru6smx — 50 MIIH. 3arajioM, 3 HIUX
52% BiiCEKOBOCITY:K00BIIiB Ta 48% MUPHOT0 HACEJIEHHS.
ITTe ripmre coiBBigHOIIEHHA 3aru6JINX MUPHOTO Hace-
JIEHHA BUABIIN BoeHHI KoH(uIikTH 1945-2010 pp., Koytu
3 59 MurH. 3arubiinx mouan 75% crknany muBLIbHI. Taki
JKAXJIMBI BTPATH II0SCHIOIOTHCA He JIMIIIE TiIBUIIeHHAM
e(hexTUBHOCTI 3aC00iB yPasKeHHs, a TOJIOBHUM YHUHOM,
iX BapBapCHKUM 3aCTOCYBAHHAM Ta ITOPYIIEHHAM IIPaB
JIFOQUHMY IO Yyac BeAeHHA 30poiHuxX KoHdJnkris [12].
Hapasi nuranta npo mpiopUTeTHI YMHHUKH, AKi 3yMOB-
JIIOIOTh BKA3AHY CUTYAITIT0, 3a/IUIIAIOTHCA BiIKPUTHMU.
He nuBnsauvics HA 30BHINIHIO TPABOBY perjiaMeHTAIIi0
«CITpaBeIINBOL BiliHM», YHOPMYBaHHSA IIPABIII BEIeHHS
00IT0BUX [Iilf, PICT 2KEPTB cepeq MUPHOI0 HACEJIeHH IIi]
yac BiICbKOBUX KOH(JTIKTIB JIMIIIe 3POCTAE.

Anajiz ocTaHHIX DOCTimKeHb i mMyGiKain.
JocimimKeHHI0O MIXKHAPOJHUX HOPM, CIIPAMOBAHUX
Ha 3aXMCT IIPaB JIIOAUHHI IIiJ] 4ac 30 pOMHNX KOHQMIIIK-
TiB, MIPUCBAYEHI IIpaIli BITUN3HAHUX 1 3apyOIsKHUX
mocmimuukie: Grzybowski K. [1], Jasudowicz, T. [3],
Nowak T.M. [5], 'pomosenxo K. B. [7], Kanemyx I.11.
[8], KpaBuenko B.1O. [9], Kyprunerns M. 1. [10, 11],
JIy6imens /. [6], CurHaAkiBcska C. [12] Ta iHmm. YTiM
mpob6iieMaTuka TpaHchopMallii cygacHUX KPUTEPIiB
Teopii «CIIpaBeaInBol BIHI» HEOOCTATHBO BUCBITIIEHA
y CyJacHIil IOPUONYHIN HAyIli 1 CTAHOBUTH HAYKOBUU
iHTepec y MOJaJIbIINX JOCTIHKeHHAX.

MeTor0 cTarTi € aHaTI3 UMOBIPHUX IIPUUYNH
3pPOCTAHHSA JKEPTB cepel MUPHOTO HACEJIEHHA B yMO-

Bax «CIPaBeJINBUX BiliH» 1 MaCOBOTO MOPYIIIEHHS ITPaB
OCTAHHBOTO, & TAKOYK 00T PYHTYBAHHSA 3aCTOCYBaHHA i/1el
CITPABEJIMBOCTI Y TIPABi IEPIKaBU 3a/JIA 3MEHIIIeHHA
YHCIIa IUBUIBHUX KEePTB BOEHHUX KOH(JTIKTIB Ta MaK-
CUMAJILHOTO YCYHEHHS 1HIITUX IMOPYIIEeHbD iX IPaB.

Marepianu i Mmerogu. MeTomo1oriauomn 6a3or0
€ 3araJIbHOHAYKOBI Ta cHeliajbHi MEeTOOU MTi3HAHHA:
HOPIBHAJIBHO-IIPABOBUIL; CUCTEMHU IPABOBUX HOPM;
(hopMaTBHO-IOPUINYHMI; aHAIIZY 1 CHHTE3Y; CCTeMHO-
CTPYKTYPHUU.

Buxknan ocHoBHOTO Marepiady. [Ipo6iema Biii-
CBKOBUX KOH(JIIKTIB Mae 6araToBikoBy icTOpilo, i 11e
TOBOPUTB IIPO Te, 110 «IIPUAYIIUTH TA BUKOPIHUTU TaKe
ABUIIE AK BilffHA He TIPEICTABIAECTHCA MOKIIMBUM, OJTHAK,
€IMHUM MOKJIMBUM BapiaHToM, Ha nyMKy P.[[xekcoHa,
«IIOPATYHKOM CHUTYallil», € MAaKCHMAaJIbHe 3a0e3l1eueHHA
1 3aXMCT [IUBLIBHUX 0CI0 B yMOBax 30POHHOT0 KOHQITIKTY
[9]. Omre, MupHe HaceJIeHHSA He TIOBUHHO Oy TH IILJLTI0, 60
caMe Iie BiJIpi3HAE «CIPABEJIUBY BiliHY» BiJi T€HOIIU/Y.
Cutiz po3yMiTH, 1110 HAPOI, IIPOTH AKOTO BEIeThCs BiliHA,
He € iJeHTUYHUM 31 3JI0M, AKe HaMaramTbCsa SHUIIUTH.
JIJ1s1 1iboT0 HEOOXITHO MPaBUJTBHO 1 MOPAJILHO BUXOBYBATH
cosgaTis Ta ogiriepis. BoHu HiKoIM He MOBUHHI IPHUHU-
JKyBaTU JTIOJICHKY TiHICTH 1 UeCTh, & TIOBUHHI HAMATaTUCA
3aBIaTy HaliMeHIIIe IIKOIM B X0/l 60ioBuX 3aBmanb. 1T
yac BiliChKOBUX [Iill HAMTOJIOBHIIILY POJIb BiJlirPAl0Th TaKi
I[IHHOCTI SIK YeCHICTh, TPUHIIUIIN 1 COBiCTh. {714 Toro 1106
BiliHA Bi/ITIOBiJTaJIa KPUTEPIAM CIIPABEJINBOI, BOPOTYIOUL
CTOPOHU MAKTh BIIMOBUTHUCSA BiJl 3aCTOCYBAHHA AEAKUX
BUIiB 3001, 1[0 TPUHOCUTH HAMJTIONCHK] cTpaskaanHA. [{o
TaKoi 30poi MOJKHA BiTHECTH ANEPHY, XiMiUHY, 610JI0TTIHY
30poI0, a TAKOXK KaceTHi 6oMOu. ¥ Irporieci BificbKOBOI
omepariii cJTif] 3 IOBAro¥ CTABUTUCA JI0 KyJIBTYPHUX Ta
iCTOPHUUHMX TTaM ATOK. HeoOXimHo 3po3yMiTH, 110 ITIJLITIO
BiliHU Mae OyTH JIUIe NOCATHEHHA CIIPABEJINBOIO MUDY
I BCiX ydyacHUKIB [9].

ITix yBaru mo mpobGsiemu npunas Ha CepemHi Biku
1 enoxy OyprKyasHUX PEBOJIIOLI, KO 3MyYeHa TTOCTiH-
HUMHU BifiHaMu €Bporia NIyKasia i cTBepayKyBasia mpa-
BOBe ITATPYHTA JJIS TePEKOHAHHA COIyMy y BUTOHAX
icHyBaHHA «6e3 BittHu». ['yro ['poriii, HimepaHaCbKMI
mucauTtesb XVII ct., cBimok kpoBorpoauTHol Tpumiisa-
TWITHBOI BitiHU (1618-1648), 6yB mepuimM sACKpaBuUM
BUPA3HUKOM TAKOTO ITi/IXO/y, OCYYaCHUBIIH Ta PaIlio-
HaJTi3yBaBIIU TOJIIIHIO JOKTPUHY BilfHU, HAJIABIIN 1
IPaBOBOTO 3a0apPBJIEHHS.

3 iumroro 60Ky, ITAHIBHI KoJ1a cepeIHbOBIUHOT €BpO-
U IIyKaJIU MOKJIMBOCTI BUMIPABIAHHA BOEHHOT'O CII0-
co0y po3B’sI3aHHSA CYCITLIBHUX KOH(JIIKTIB BcepequHi
HApPO/IiB KEPOBAHUX IIMMU KOJIAMU JePIKaB, 301/IbIIry-
OYM CYCHUTbHY OiITPUMKY CBOIM BOEHHUM KaMITaHi-
AM OiAM yepes iX HiOKU-TO HEMUHYYICTh 1 TpaBeqHUN
xaparrep. Tomy e B Ceperi Biku B Kpainax €spomnu
TIOCTAJI0 TIUTAHHA 3HAXOMKEeHHA JOKTPUH JIJIA BUIPAB-
IaHHA Ta OOIPYHTYBAaHHA 3aKOHHOCTI BilfH, 1[0 CJIyTy-
BaJia 0 1 BifiCBKOBHUM, 1 IIOJIITUYHHUM, 1 €KOHOMIUHUM
misiaM. OmHAK y To Ke Jac 3ycTpiuaeMo OKpemi I1o-
TJIAAU, AKI TIPOTIOHYBAJIN PEBOJIIOLIIITHI HA TOIi Uac igei
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«CIIPaBEJINBOI BifiHI». S0KpeMa TAKUMU IIOIJIASAMUI
BiI3HAYAJINCA II0JIbCHKI TOrOYACHI BU€HI, HATIPUKJIAT
Cranicias 3i Ckap6imesxa (Stanistaw ze Skarbimierza,
6J1. 1365-1431 pp.) y cBoiit po6ori e 3 1410 p. «Ka-
3aHHA PO crrpaBemiusi Bifinm» (Kazanie o wojnach
sprawiedliwych) Topkaerbcsa muTaHb BeJEeHHSA BiiiHH,
OOPOCYCIICHKUX BiTHOCUH, HABIThH 13 TIOTaHAMU (AKUMU
Ha Toi yac Oysiu apy»kHi 10 [loJbii JTUTOBII), BiACTO0E
IIO3UILIiI0, 1110 jus naturale (IpupogHe IPaBO) BJIACTHBE
BciM Hapomawm [4].

30KpeMa 06T PyHTOBYETHCSA TTO3UITIA, 110 iICHYIOTh /IBa
BU/IV BOEH —CIIPaBEJ/INBI Ta Hecpasenusi. [lepmmmu
MOKYTh OyTH BU3HAHI TiJIBKU TaKi BilTHU, 1[0 BEIyTh-
Cs Ha 3aXMCT 6ATHKIBIIUHY, 200 3 METOI0 II0BEPHEeHHSA
BTPaAYEHUX 3eMeJIb, HABITh He3BAYKAIOUM HA Te, CKLIIBKU
ITPOMIILIO YacCy Bijf X BTPATH, & TAKOXK JAJIA OTPUMAaHHSA
BiATIOBiHOTO MUpy. BiATIOBiIHO HECIIPaBEeIIUBUMHU €
BIIfHU, 1[0 MAIOTh HA METi 3arap0aHHA UyKOro MaiiHa
a6o Tepuropii [5, c¢. 40]. B Toii sxe uac To/i BBAKAIIOCA,
110 HABITh CIPaBeIJINBI BIHHU MOKYTb BECTU JIUIIIE
CBITCBKi 0CO0M, a IyXOBHI He OBUHHI MTPUINMAaTU B HUX
yuaactb. M. 1. Kypruserns momas mo JaHnx BU3HAYEHbD
TAKOK TaKl IOTJIALM, AK: «KOKHA JIIOONHA, 1[0 Mae
BJIaZly HAJ 1HIIUMU, IIOBUHHA PO3YMITH BiAMIHHOCTL
CIIpaBedJINBOI Ta HECIIpaBeqJINBol BilfiHH, 1, 30KpeMa, He
TMIOBMHHA PO3MOYMHATYU BiflHU ITPOTU CBOIX ITiIAHUX.
3rayoThed i COIIaTh: y CIIPaBEIJINBIN BIfHI KOMKHIN
coJiJaT MOBUHEH MY:KHbO BUCTYIIATU IIPOTU BOPOTa,
ajpKe «Kpalle MysKHbO 3aTMHYTH Ha BiiHI, aHLK 1100
BiH 0aUMB HENIACTA CBOT'0 HAPOAY 1 PiAHUX»; MTPOLOB-
JKye, 10 COoJIIaT Mae 000B'A30K BUKOHYBATH HAKAa3U Ta
BUKOHYBaTH 3a60poHu cBoro Bostomapsa. Croromui mu 6a-
YIMO peaTizalliro IIHX i1ell AK y TyMaHiTapHOMY IIPaBi,
TaK 1 HAIIOHAJILHOMY KPUMIHAJILHOMY IIPaBi, 30Kpema,
III0/I0 BiJITTOBITAJILHOCTI MEpeyciM KOMAaHAUPIB, a He
COJIIAT 32 HAKa3W, IO Cylepedarhb CyYacHUM YsBJIE€H-
HAM IIPO 3aXUCT IIPaB JIIOAEeH, IIPaBUJI Ta 3BUUAIB Be-
JeHHA BiiiHMN» [11, ¢. 16].

IToni6Hi moriamu MaB IHIMWI TOMOYACHUI II0JIE-
cuKmit yuenwuii i pexrop KpakiBcbkoi Axkanemii — Ila-
Bes Bnonkosuu (Pawel Wlodkowicz, 6s1. 1370-1435
pp. abo 1436 p.). CripaBeminBa BiiiHHU, Ha HOT0 AYMKY,
Mae Ha MeTi ab0 MOBEepHEHHA 3arapbaHoro MaiiHna, abo
3axuCT 0aTbKIBIMUHN. Bemenua BIHU 3a01sa 30001yl
BiH I[IJIKOM CIIPABEIJINBO POBIIiHIOE AK 310unH. [Ipu-
POJiHE TIPaBO BJIACTUBE TAKOXK 1 ITOTaHAM, AKI MOXKYTh
CTBOPIOBATH BJIACHI fepskasu [1, c. 395].

IBa sragani moJIbCbKi BUueHi copMyBaIi BIACHI
TIOTVIA/IN Ha CepeIHbOBIUHE ITPABO BiliHU HA OCHOBI Py-
KOIIHUCIB, pO6IT KAHOHICTIB 1 TEOJIOTIB, TOKA3YIOUN MOK-
JIUBICTh HAYKOBOI CHCTEMAaTHU3AIli1 I[i€l mpobieMaTUuKu
HaBiTh B Ti yacu [10, c. 325]. Bouu BigomMi chroromgui
3aBOAKH Po00TAM TAKUX BIJOMHX II0JIbCHKUX BUEHUX,
ak ®©. Kacrapexk ta JI. Epiix, Akl He Jiuiie nmepexsiajim,
aJie ¥ AU OI[IHKY ITPAIAM IIUX CEPEeHbOBIUHUX MUC-
JIUTEJTIB — TPUXUJIIBHUKIB JOKTPUHU jus gentium Tta
3aIIPOTIOHYBAJIN CYyYaCHUIT aHAJTI3 1X TOTJIAMIB 3 ypaxy-
BaHHAM 3MiH B MIKHAPOTHOMY IIpaBi Ta JOKTpuHi [3].
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Y cyuacHUX ymMOBaxX Ha €BOJIIOI[II0 IPUPOAU BiliHU
BIUIMBAIOTH: TIOTITUYHA MOPAJIh, ICHYI0Ul TTO/IBIIHI I[iH-
HOCTI B MI?JKHAPOTHUX BiTHOCMHAX, CTPYKTYpa CBITOBOTO
CITIBTOBApPUCTBA, & TAKOYK PO3BUTOK Ta BIIOCKOHAIEHHS
BIICBKOBUX TEXHOJIOTi1. Yce 11e 3aKJIa/ia€ OCHOBY TIOSBU
HOBUX «CITPaBeIJINBUX» IPUYUH BIfHU. ¥ TAKOMY CBITi
BHUKAIOTH TPAAUIIiiHI BifiHY 1, HA qyMKy Ceiioma Bpa-
yHAa, TOYNHAETHCA (POPMYBAHHSA «IOJIaPXIYHOTO CBITY»,
B AIKOMY 32 PECYPCH, IMiATPUMKY 1 JIOSJTbHICTH OOPIOTHCA
He JIUIIe JePyKaBy, a i CyOepKaBy, TPAHCHAI[IOHATbHL
Tpynu iHTEPECiB Ta MIXKHAPOIHI TEPOPUCTUYHI OpPTaHi-
zarii [9], a Takoxk kapresi. B Takux ymoBax BCi Mi-
HAPOHI aKTOPY HAMAararThCsA JIeTalidyBaTh IpaBo Ha
BiliHY 3a JIOTIOMOT0I0 TTPUHITUIIIB «CIIPABEJINBOI BIlTHM».

ITig TepmiHOM «cripaBenIuBa BiliHAa» MU IHTYITUBHO
po3yMieMo OOT'PYHTYBAaHHA BiMiHU, AK KPAWHBOI MipH,
10 He MOK€ BUKOPUCTOBYBATUCH [JIA €rOiCTUYHUX ITi-
JIel, a CJIyTye HeoOXiHICTIO 3aXUCTY JIIOfIel, AKi 3a3Ha-
I0Th arpecii. «CrpaBenjinBa BifiHa» Iie CTaH, KOJIU MU
CIIPUIIMaeMo BifiCBKOBI Hii K 3aKOHHI Ta HEBIIBOPOTHI.
Hopsesbkuii mocaiguuk BiticbkoBoi etrkn I'enpik Cice
POBIIOIIIsIEC KPUTEPIl «CIpaBel/InBoO1 BIiH» HA TPU €Ta-
01, KOJKEH 3 AKUX Mae€ BJIacHl mpuHimnu. [leprmit —
CTOCYETBCA TOTO, AK MIPABUJIBHO MOUYNHATH BifHY Ta
KoJIM ii mouaTok € mpasoMipauM (jus ad bellum), apy-
Uil — AK CJILI IOBOMUTHCK i uac Bitiuu (jus in bello)
Ta TPEeTiii — AK MPABUJIBHO MiJIBECTH ITI[ICYMKU BiliHU
(jus post bellum) [9].

Y TakoMy KOHTEKCTi 3aCTOCYBaHHSA ifiel CripaBe/Jin-
BOCTI 110 BiJTHOIIIEHHIO JI0 BIfTHU AK CYCITiJIBHOTO ABUIIA
BapTO JOCJIIUTU BKA3aHY i€10 AK IKepeJio Ta KaTero-
pito mpaBa, 110 PETYJIIoE caMy BiliHy, a He JIuIIe T CTaTyc.

Ajsxe 11iT yac BiiHU aCIIeKT CIIPAaBEeIJINBOCTI Y IIpaBi
HabyBae 0coOJIMBOTO 3HAYEHHA. BayKJINBO POBTIIAHY-
TH, AKI IIIHHOCTI TA €TUYHI 3acagy BiirparoTb POJIb
y opMyJTIOBAHHI TIpaBa, 0 PeryJrioe BeleHHA BiiHU.
Ie, B cBOTO Uepry, CTBOPIOE ITiIBAJINHY BUPIIIIEHHA HA
3acajiax COpPaBeIIUBOCTI ILJIOT0 PAMLY AWJIEM, AKI BU-
HUKAIOTH ITi/] Yac KOHQIIIKTY MiX IIpaBOM, 3aKOHAMU
Ta BoeHHUMH maiamu. Li quinemu 4iTko chopmysiroBaia
Kanemyx I.11. [8] y BurnAmi pAny sanuranb, ki 6e3
BUKOPHCTAHHA i/iel CIIpaBeJINBOCTI y IPaBi He MOXKYTh
OyTu BupimeHi (Tabmn. 1).

3arayiom HmeTbes Mpo HeoOXiTHICTh MOIIYKY CIipa-
BeJINBOr0 GajlaHCy MiK 3aKOHaM, 10 PEryJIII0Th
npasa JIIOIWHU, i TUMU, [0 3a0e3IeUyTh 6e3IeKy
nepskasu. Lleii cripaBeqiiuBuii 6ajIaHC MOJIATAE B CIIPA-
BEIJINBOMY POSIIONLTI arrpiopi medilinTHUX TeprraBHIX
pecypciB Ha BelleHHA caMol BilfHU 3 BUKOPUCTAHHAM
BCiX HAABHUX Ta JOCTYIHUX 3aC00iB Ta MeTO/IB ii Be-
JIeHHS, HA 3aXWCT IIUBUILHOTO HACEJIEHHA Ta HOro IIpas,
BPEryJIIOBaHHA KOH(IIIKTY Ta JIKBIIAIII0 HACIIIKIB
ocrauuboro. CJTiT 3ayBaKUTH, 1[0 PEATIBHOTO MeXaHi3-
My TaKOTr0 PO3IIOIijIy chorofHi He BupobseHo. Cmopa-
BEIJINBICTH 3aCTOCOBYETHCA a00 1103a MPaBOM, HABIThH
Ha IIPOTHUBAry oMy, 11100 3a/T0BOJIBHUTH CTIHKUI €MO-
IMIMHUN 3alUT CYCITJIBCTBA HA TAKy CIIPABEJIUBICTD.
IIpukaamom e HelogaBHO 3a00pOHA BUIAUI IIACIIOPTIB
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Tabnuysa 1

IMigxig go BUpilIeHHA TUJIEMH 3 ypaxXyBaHHAM el crpaBe InBOCTI

Hunemu

Iligxig mo BuUpilIeHHA TUJIEMH 3 ypaXyBaHHAM igel
CIPABENJIMBOCTI, 30KpeMa, AK YHHHHUKA CIIPaBeIJINBO-
ro Gasauncy

fArxa wmipa copaBemmBocTi € omTuMasbHOW? Yu
MOKHA KEPTBYBATH HEAKOI0 YACTUHO ITUBLILHOTO
HaceJIeHHA 114 3a0e3leyeHHd 3arajibHoI Oesrexu?
Ax sabesmeunTn mMpaBa BCiX I'PyIl HACEJEHHA ITiJT
yac 60ioBUX min?

Biiina po6uTh CIipaBemIMBOCTI BJIACHUI BUKJIUK. SaKOHAM,
[0 PEryJIOTh IMpaBa JIIOIUHU, JOBOAUTHCA CYIIEepPHUYATH
3 ThMU, 0 3a6e3reuyTs O0esnexy aep:xaBu. CymepHUIITBO
TPOABJIAETHCA B TOMY, III0 3aKOHU IIOBUHHI OTHOYACHO 3a0e3-
TIEUNTH CITPABEJIUBUAI POIIIOIiJI PECYPCiB, 3aXUCT IIpaB Hace-
JIEHHS Ta BPEryJI0BaHHA KOHQIIIKTIB

Axka & mipa marpioTusMmy € IPUAHATHOIO 1 YU BU-
paBfaHe 3apagyd HBOrO MOXKepTBYBaHHA? Yu Mo-
JKYyTh 3aKOHH O0OMEKyBaTH [IeAKi ITpaBa TpoMagdH
y iM’sa 3abesneueHHsa 0e3eKy Ta YHUKHEHHA 3arpo-
31 [epIKaBi?

3aKoHH ITif] Yac BilHU MOYNHAKIOTH IIPUAMATHUCA 13 JKOPCTKUM
aKIIeHTYBaHHAM IX Ha HAIlOHAJBHY 1IEHTUYHICTH Ta MaTpi-
oruaM. BoHM HempommopIiiiHO 3aKPIILIITh JOMIHYIUYY POJIb
BOIOIOUO1 JepsKaBU, MPIOPUTETHY MOOLITI3AIlil0 PecypciB Ojisa
1i saxucry. IIpoTe 11e TaKoxK 3yMOBJIIOE pisKe 00MeEKeHHs imel
CIIpaBeJIMBOCTI B iIM'A HIOWTO HAIllOHAJIBHUX iHTepeciB. La
muieMa norpedye BUPOOJIEHHSA CIIPABEIJIMBOTO OaJIaHCy MK
1HOWBIAYyaJILHUMU IIPaBaMU Ta 3aTaJIbHOI0 0E3IIEK0I0

Ak pearyBaru Ha 3JI0YMHU, AKI BUNHAIOTHCA ITi[T Yac
koHQuTiKkTY? fK 3abesrmeunTH CIpaBemIMBe IIOKA-
PaHHA BUHHUX, He MiIal04 CyMHIBY TyMaHIiTapHi
miauocTi? Ak GopoTHcsa 3 TepopuaMoOM Ta 3arposa-
Mu 0e3IeKu, He BiIMOBJIAIOYNCH BiJl ETUIHUX HOPM
i mpas Jiiopuuu? Ik 3a6esrneunTy 3aXUCT IIUBLIBHO-
T0 HaceJeHHA B yMOBax 30pOMHUX KOHQIIIKTIB?

Bumesasunauenuii 6ajiaHc Bimpasy II0YMHAE PO3XUTYBATHUCH
KOHKPETHUMU CUTYAI[IIMU, 30KpeMa IIPU CTABJIEHHI 10 BOPO-
riB Ta BUMHEHH] [03BOJIEHHOT0 HACKJIBCTBA. Jloro 30epeKeHHA
moTpedye 3aCTOCYBaHHA CITPABEIJIMBOCTI MPHU MOKApaHHI Ta
BiTHOBJIEHHI TIPABOMIOPAJKY B yMOBax BoeHHUX aiil. Cycmisib-
CTBY ITiJ] Yac BiHU CJTif] 3acTocyBaTH (hLII0CO(CHKE PO3yMIiHHSA
mpasa Ha 6asi ryMaHi3My, CIIpaBeJTNBOCTI Ta 30eperkeHHA oc-
HOBHUX IIIHHOCTEH HaBITh y HAWBaXKUl 4acu

Ak 3abesneunTy epexin Big KOHQITIKTY 10 cTA01Ib-
HOCTi, 30epirarwyu CIpPaBeIJIUBICTh Ta MpaBa BCiX
rpoMajsaH?

KirouoBum TyT € 3abesriedeHHs pPO3yMiHHA, TOJIEPAHTHOCTI
i crpaBeAIMBOTO BpETyII0BaHHA KOH(IIIKTIB, a8 TAKOXK JAJIA CTBO-
PEHHSA JKUTTE3MATHOrO MICIABOEHHOT0 Mai0yTHBoTO0. L1 mue-
Ma morpedye ¢istocopchKoro MorIubIeHHA Y TUTAHHAX [TOMCTH,
BIOIIKOAYBaHHA 30UTKIB Ta BiTHOBJIEHHA ITPABOIIOPAIKY

Axi MizKHAPOIHI HOPMU 1 CTAHIAPTY BayKJIVBI [J1s 3a0e3-
TeUYeHHA TYMAaHITapHOI JOITOMOT'H, 3aXUCTY ITPAB JIFOIU-
HU 1 3an00iraHHA 3JI0YMHAM TPOTH TYMAaHITAPHOTO Mpa-
Ba? fIk HaIlOHAJTbHE 3aKOHOIABCTBO MOYKE BPAXOBYBATH
MIKHAPO/IHI 30008 A3AHHSA TA HOPMU ITijT Yac BiliHI?

CropaBemyIuBicTh IIpaBa M yac BiffHU TAKOK TAKOK BaKIINBA
1A BCTAHOBJIEHHA CIIPABEIJIMBOT0 0aJIaHCy MiK MiKHApPOMI-
HUM 1 HaIliOHAJIBHUM IPaBOM

Ax sabesreunt e)eKTUBHE YIIPABIIHHA TA KOOP-
IWHAII Oifl y BOEHHUN Jac, 30epirarogu JeMoKpa-
TUYHI IPUHINUIIN Ta 3aXUCT IPAB TPOMaIAH?

IIpaBo B ymoBax BifiHM TAKOK MOKe BILIMBATH HA CTPYKTY-
py BIagu Ta PO3MOALT MOBHOBaKeHb. LA muiema morpelye
YHOPMYBaHHA CIIPaBeJINBOr0 0aJIaHCy Mi*K aBTOPUTAPU3MOM
1 meMOoKpaTiero, BiAIIOBIIAIBHICTIO BJIaAU TEPE]] CYCITITECTBOM
1 morpebamu 6e3riexn

Ax sabesmeunTy MOCTYII 10 00’ €KTUBHOI TA PIi3HO-
MaHiTHOI iH(opMaIrii, AKa JOIIOMOKe IpoMagdHaM
3pO3YMITH KOHTEKCT MOMIil, OIIHUTHU MOKJIMBI Ha-
CJIIKY Ta NIPUIHATA 00I'PYHTOBAHI pillleHHA?

dinocochbEnmii aciekT TYT BifoOparkae sHaYeHHA CBOOOIH CJIO-
BA, PO3YMIiHHA ICTUHU Ta 000B’sI3KY BJIAIU HAJaBaTU YECHY Ta
BiKpUTY iH(pOPMAIIiIO CYCITiIILCTBY

Ax 3abesneunTyu 0es3neKy KepTBaM BINHU, HAJIEKHL
YMOBH JKUTTA 1 3aXUCT BiJ Oyab-AKUX (PopM HACHUIB-
cTBa Ta JUCKPUMIiHALIIT?

®dinocochKmMii aceKT mpaBa B yMOBax BiMHU IiKPECIIIOE
POoJIb KepTB 1 moTpedy y 3axucTi mpas i Jo0po0yTy HANOIIBII
BPAa3JIMBUX TPYII CYCITLJIBCTBA — MOiTEeM, KiHOK, IHBaJTAiB, Oi-
sxeHIiB Ta iH. I{e oco6sBo moTpebye 3acToCyBaHHA CIIpaBe-
JIMBOCT1, €TUKH Ta TyMaHI3My Y KOHTEKCTI BiTHI

Ax BcTaHOBATH MEX] MIXK BOEHHUMU JIAMU Ta 3JI0-
ypHamMu mpotu Jirogcra? fki mMopasipHi Ta 0pH-
IUYHI HOPMY IIOBUHHI PETyJIIOBATU IIOBEAIHKY COJI-
[IaTiB, BIICHKOBUX JIiAepiB 1 MUBLIBHUX 0Ci0 mix yac
30pOHUX KOH(MIIIKTIB?

CnopaBemyinBe IIpaBo B yMOBax BiliHU BifoGpakae HeBIIBO-
POTHICTH BiIIOBIOAJIFHOCTI 32 BOEHHI 3JIOUMHU Ta MOPYIIEHHA
MIKHApPOJHOT0 TyMaHITapHOTO IIpaBa

10.

Axl Hacmigkn MaroTh Aii, AKI MPUAMAITHCA BiIITO0-
BiAHO /10 BoeHHOro mmpasa? Uu icHyIOTH 00’ €KTUBHO
CIIpaBe/JINBI PillleHHA Y KOHTEKCT] BIHHU, Y1 KOKeH
BUOIP I'PYHTYETHCA Ha IHAUBIAYAIBHUX MOPAIBHUX
EePEeKOHAHHAX Ta CUTYyaIii?

3 disocodcbKoro MorNIAmy, IPaBo B YMOBax BiliHH moTpelye
YHOPMYBaHHA MOHATH TAKUX BiITIOBIAIBLHOCTI Ta BUOOPY
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IIpodosocerna mabn. 1

11. |fx sabe3meunTH JOTPUMAHHA MIXKHAPOIHOTO ryMa-
HiTapHOro Ipasa mijg yac BifiHu? Yu e robanabHa
BIIOBIAAJIFHICTD 3@ 3aXWCT IIPAB JIIOIWHU ITiJT 4ac

30pOMHMX KOHQJIIIKTIB?

®DistocodiA cpaBeAIMBOrO IIpaBa Mg yac BifHM TaKOMXK CTa-
BUTb NIUTAHHA IIPO BAXKJIUBICTH iIHTEPHAI[IOHAJIBHOTO CITiBpO-
OITHUIITBA 1 MOTPUMAaHHA MIKHAPOOHUX TOTOBOPIB Ta CTaH-
IapTiB

12. |fAx sabesmeunTy BiMIIKOIyBaHHA 30UTKIB TUM, XTO
MOCTPasKIaB YHACIIOK BoeHHUX Aiii? Ik KommeHcy-
BAaTH MaTepiajibHI Ta MOpaJibHI 30UTKH, BTPATU Ta

CTPaKOAHHA, 110 CIIPUYNHEH] KOHDITIKTOM?

IIpaBo B ymMoBax BiliHM TaKOK CIIOHYKAa€ [0 OOTOBOPEHHSA ITH-
TaHb CIIPABEJINBOCTI B ACIIEKTI KOMITEHCAITIT 38 CTPAKIAHHS.
®disocodia mpaBa Haragye PO BaKJIUBICTH CIIPABEIJIMBOTO
BPeryJIlOBaHHA ITUX NMHUTAHb i 3a0e3nedyeHHA TapaHTId mpaB
MIOCTPAKIAIIHX.

13. | fIx sGepertu icTOPUUHY [TAM ATH 1 KyJIBTYPHI I[IHHO-
cTi mmig yac 36poitHux kKoHGUTiKTIB? AK minTpuMmarn
1HTeJIEKTyaIbHUH PO3BUTOK 1 HAaBUAHHSA, IIONIPU BU-

KJIMKA BifiHu?

3aK0HOIABCTBO B YMOBAX BIfHM TAKOX Mae 3a0esrnednTu 36e-
peskeHHA AYX0BHOI Ta KyJIbTypHOI cnammuuau. i acriexru ¢i-
Jocodii mpaBa moTpebyTh YHOPMYBaHHA 3HAYEHHA KYJIBTYP-
HOI Pi3HOMAHITHOCTI Ta OCBITHIX I[IHHOCTEH OJIA 30epesKeHHs
CIIPaBEIJINBOCTI AK €TUYHOI, IIPAaBOBOi Ta (hiocoCchbKoi Kare-
ropiu

14. |Ym MockeMO MM BpaxoByBaTH il MHUHYJIOTO, KOJIM
CTBOPIOEMO 3aKOHM Imijf uac Bittuu? AKi ypoku Moske-
MO B3ATHU 3 iCTOPii, 11060 YHUKHYTHU MOBTOPEHHSA I10-
MUJIOK Ta 3abe3neunTy 6ijbIl TYMaHHHUU Ta CITpa-

BeIJINBUH BIIICHKOBUM BILIAB?»

Haperuri, dinocodebkuit acnexr mpasa mifg dac BiffHK Hara-
Jlye HaM IIpO 3HAYEeHHHA 1CTOPUYHOI0 JOCBiTy Ta HABUaHHA Ha
MOMIJIKAX, K1 HEMOYKJINBO JOCAITH 0e3 BUBUEHHA 3aKOHIB ic-
TOPUYHOI CIPABEJIMBOCTI IIO/I0 ITPUYMH Ta HACTIAKIB BiliH Ta
KOH(JTIKTIiB

orcepeno: [8]

yKpaiHisaM 3a KopaouoM. HesakouHo, ockisibkn «Kook-
Ha JIIoIMHA, Oe 0 BoHa He nepelyBajia, Mae MPaBo HA
BUBHAHHA 11 mpaBocy6 ekTHiCTE> (cT. 16 Ilakra). 3are
CIpaBeaJINBO 3 IMO3UIIN 3HEJIIOIHEeHHs 3a3aJierianb
CTBOPEHOT0 00pasy Bopora B 0C00i TaK 3BAHOTO «yXWU-
asHTa». [HINUi OpuKiIag — 3 HAIIOr0 HeqaBHBOTO
MUHYJIOTO i #ioro Hacsiakie. Kosu cripaBeminBicTs AK
i/ied IpaBa MOBHICTIO BIJIYYA€ThCA 3 TPABO3aCTOCOBUOT
IiAJIBHOCTI JepP/KaBU.

24 jrororo 2022 p. 3’asuBca Ykas [IpesumenTta Ne 64
«IIpo BBeIEeHHS BOEHHOI'O CTaHY», 4 TAKOM YXBAJIEHO
3aKoH IIpo Horo 3aTBepAyKeHHA. ¥ CAMOMY aKTi IJIaBU
IlepsKaBU aBaBcA JuIne mepeiik crareii Koucrury-
mii (30-34, 38, 39, 41-44, 53), 3a AKUMU THMUYACOBO
MOoxCymb o0MesKyBaTUCA mpasa i cBobogu. Takoxk mie-
pendadvasivicss THMYACOBI 06MeKeHHSA MPAaB 1 3aKOHHUX
iHTepeciB OPUIUUHUX 0Ci0 B MesKax Ta 00cssi, 1m0 Heoo-
XITHI 171 3a0e3IIeueHHA MOKJIMBOCTI 3aITPOBAIKEeHHSA
Ta 3AiIMICHEHHS 3aXO/iB IIPABOBOTO PEKUMY BOECHHOTO
craHy. A oT pos’sicCHeHHS 100 00CATY 3aCTOCYBaHHS
BifiCTYIy misHimre 6yJio HagicaHo y opmi HoTrdikarii
Tercexy OOH [2]. ¥V Hiil yKpaiHChKI YNHOBHUKHU POSITH-
casmm crarti Koneruryriii (riikaBuMm € Te, 110 IIUTYBAHHSA
craTeli JaBajiocA He MOBHICTIO, a BUOIPKOBO, 110 MOKe
AKpPas CBIIYUTHU TIPO JIEKJIapyBaHHA KOHKPETHOTO 00-
cATy 00Me)KeHb) Ta MOCJIAJINCA Ha BiHOBIIHI HOPMU
MixHapoHOrO ITAKTy PO TPOMAAHCHKI Ta TTOTITUYHI
mpasa Ta KoHBeHIIiT Tpo 3aXuCT IIpaB JOOUHA 1 OC-
HOBOIIOJIOYKHHUX CBOOOJI, BiJl BUKOHAHHA AKX YKpaiHa
BIIMOBJIAETHCA (TabI. 2).

Takox ['encexa morepenuiiu, 1o 3a CT. 8 3aKoHy
«IIpo mpaBoBUii pesKUM BOEHHOT'O CTaHYy» B YKpaiHi a60
B OKpeMUX il MICI[€BOCTAX, Je€ BBEeIeHO BOCHHUII CTaH,
BiliCBKOBE KOMaH/IyBaHHA Pa3oM i3 BIICbLKOBUMHY aJIMi-
HICTpAIAMU MOKYTh 3aITPOBA/I;KyBaTH Ta 3[TiHICHIOBATH
TeBHi 3aX0/IH, 1[0 IOB’A3aHi 3 BiJICTYIIOM BiJ 3060B’A-
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samb 3a cr. 3, 8 (1. 3), 9, 12, 13, 17, 19, 20, 21, 22, 24,
25, 26, 27 ITakry i ct. 4 (1. 3), 8, 9, 10, 11, 13, 14, 16,
ct. 1, 2 JomaTtkoBoro mpoTokoJy, cT. 2 ITpoTokosry Ne 4
no Kousenii.

Kpim Toro, I'eHcera 1me perysisspuo iHdopMyBaIn
1 TPO IPOMIOBIKEHHSA PEKUMY BOEHHOTO CTaHY B YKpaiHi,
He OroJIOUIYIYH IIP0 I[boMy cTaHy BiliHU. 04 KBIiTHA
2024 p. Yxpaiua mogasia go Pagu €Bpornu nucbMoBy
3asIBy PO YACTKOBUH BIICTYI BiJ MOTPUMAaHHA €BpO-
neiicbkol KoHBeHIIIT Ipo 3aXKCT IIpaB Ta CBOOOT JIFOIH-
HU CXOKOTO 3MICTY.

Bimcrym Bif 30608’s13aHb 1111 Yac HAI3BUYANHOI CH-

Tyamnii (BiiHT a6o iHII01 cycHisibHOT HebeseKy) nepen-
6auenut AKX MisKHaAPOOHMUM HAKTOM PO I'POMAAHCHKI
1 mostiTryHi mpasa (ct. 4), Tak 1 KoHBeHIie mpo 3axucT
IIpaB JIFAUHY 1 0CHOBOIOJIOKHUX cBo6o (cT. 15). Pazom
13 TUM [1J1A 1MX BUHATKIB TAKOYK YCTAHOBJIEH] CBOI IIpa-
Buita. Kpim mporieiypHux MOMEHTIB, BOHU 3aKPITLIIO-
OTHh IPUHITUIIOBY HeMO)KJII/IBiCTB TAKKHUX IIOPYIIeHb
OCHOBHUX ITpaB JIIOAWHH. He IIpaBoO HA KUTTA, IIPAaBO HE
HiTaBaTuCcA KaTyBaHHAM, HEJIOICBKOMY a60 TaKoMy,
10 TPUHWIKYE T1/THICTh, IOBO/KEHHIO a00 MOKapaHHIo,
paBo HE yTPUMYBaTUCA B PA6CTBI 200 IMiTHEBIJIELHOMY
CTaHi, IPaBoO He NPUTATYBATUCA 10 KPUMIHAIBHOI BiJI-
MOBIAJIBHOCTI 32 IIPUHITUIIOM 3BOPOTHOI cvjIn. Takox
HaBOJATHLCSA MEePeiKN BIOIIOBIOIHUX HOPM — CT. 6, 7,
8 (mm. 11 2),11, 15, 16 i 18 Ilakry, ct. 2, 3, 4 (. 1) i
7 Kougenrrii. Mo6irizariiiai saxomu B YKpaiHi igyTs
BCyIleped HaBeJe€HUM HUKYEe 'apaHTOBaAHUM HaBin
i yac HaA3BUYANHUX CUTYaIliil HopMaM. S0KpeMa,
Yxpaiuceruit ombyacmen . JIly6usens B odimiifinomy
telegram-kanasi Hamucas:
«y JIveosi npauisnuru TI[K cunow sampumanu mic-
uesozo sononmepa Kupuna Tapana. Ingpopmauiio npo
IHyuderm, wo cmasca 8 Hiv npomu. 16 bepesna, pasom
3 610e0 onputoOHUNA 8 COuMEPeXCl 1i020 OPYHCUHA.
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Tabnuuys 2

HopMmu Koncruryuii, iro Askux o6MesKeHo

3MicT oOMekeHb

KoxxHoMy rapanTyersca Hedomopkarnicmb scumaa. He momyckaerbea mpoHUK-
HEHHA 10 KUTJIA YU 0 1HIIIOTO BOJIOAIHHA 0COOM, IIPOBEEHHA B HUX OIVIALY YU
00LIyKy iHaKIIIe AK 32 BMOTHBOBAHUM pilIeHHAM cyay. BinMoBa Bix 30608’'A3aHb

KoxuoMmy rapantyerbca maemMHUUuL TUCMYBAHHA, TeIe(POHHUX PO3MOB, TeJle-
rpadHoi Ta iH. Kopecnonaentrii. Bimmosa 3a ct. 19-20 ITakry i cr. 10 KouBenrrii

HixTo He Moske 3a3HaBaTU BTPYyUAHHSA B OT0 0COOUCTE 1 CimeliHe scummasa, KpiMm
BUIIA/IKIB, mependauennx Koucruryiien Yrpainu. He monyckaerscs 36upasHs,
30epiraHHA, BUKOPUCTAHHS 1 IOIIMPEeHHA KOHQINeHIiiHo1 iH(opMmarrii mpo oco-
Oy 6e3 ii 3rou, KpiM BUITAJKiB, BUBHAUEHUX 3aKOHOM, 1 JIMIIIe B iHTEepecax Halli-
OHAJIbHOI 0e3eKr, eKOHOMIUHOTO 106po0y Ty Ta mpas joaunu, — cr. 17 ITakry,

KoxxHoMmy, XTO Ha 3aKOHHUX ITi[CTABax IrepebyBae Ha TepuTopili YipaiHu, ra-
paHTyeTbca c80600a nepecy8arHs, BUIBHUNE BUOIP Miclis IIPOKUBAHHA, IIPABO
BUJILHO 3aJIHIIIATH TEPUTOPiI0 YKpaiHW, 3a BUHATKOM 00ME:KeHb, AKi BCTAHOB-
JIIOIOTBCA 3aKOHOM. I'poMangaHUH YKpaiHu He Moyke OyTy mo30aBJIEHUII mpaBa
B OyOb-AKUil uyac moBepHyTHCA B Yipainy. O6MeskeHHA 1bOTO IIpaBa BUMAarae
BiMoBU Bif 30008’A3aHb 3a cT. 12—13 [Takry, ct. 2 IIpoTorosy Ne 4 o Kousenii

Kosxmomy rapauTtyerses mmpaBo Ha c80600y dyMKWU I C108a, HA BiIbHE BUPAYKEH-
HA CBOIX IOIAIB i mepekoHaHb. KoikeH Mae mpaBo BiJIbHO 30upaTu, 36epiraTu,
BUKOPUCTOBYBATH 1 MOITUPIOBATH iH(POPMAIIi{0 YCHO, ITMCHMOBO a00 B iHIIIHIA CII0-
ci6 — ma cBiit Bubip — ct. 19 Ilakry, ct. cr. 9—10 Konpenrrii

I'pomagAHU MalOTh IIPaBO GPATH yuacmb 6 YNPAsAiHHL 0epHCABHUMU CRPABA-
MU, ¥ BCEYKPAIHCHKOMY Ta MICIeBUX pedepeHayMax, BUIBHO o0upaTu i OyTu
o0paHUMU [I0 OPTaHIB JeprKaBHOI BJIAAX Ta OPTaHIB MICIIEBOTO CAMOBPAIYBAH-
Ha. ['poMaisiHU KOPUCTYIOTHCA PIBHUM IIPABOM [IOCTYILY [0 HEPIKABHOI CIIYKOH,
a TaKoX 10 CIIy:KOM B opraHax MiCI[eBOTO caMOBpAAyBaHHA. BiqMoBa 3a cr. 25
Tlakry i cr. 3 JJomaTkoBoro mpoTokosry g0 KouBeHirii

T'pomapsauu marTh npaso 36upamuca MUPHO, 6e3 30POoi 1 IIPOBOMUTH 360pHU, Mi-
TUHTH, ITOXOQU 1 IEMOHCTPALIil, PO MPOBEAEHHA AKX 3aBYACHO CIIOBIIAIOTh-
cA OpraHy BUKOHABYOI B YU OPTaHU MiCIIEBOT0 CAMOBPAAYBaHHA — CT. 21

Kowxen mae npaso soniodimu, kopucmysamucs i po3anopadncamucs c80€k 8ac-
Hicmio, pe3yJibTaTaMM CBO€l 1HTEJIeKTyaJIbHOI, TBOpYol missibHOCTI. HixTo He
Moske OyTH ITPOTUIIPABHO I1030aBJIeHUI IpaBa BiiacHocTi. [IpaBo mpuBaTHOI
BiacHocti ¢ HermopymHuM. OOMesKeHHA € BiIMOBOK Bij 3000B’A3aHb 3a CT. 25
ITakry i ct. 1 JomaTkoBoro mpotokosry o KouBentrii

Koxen mae npaso Ha nidnpuemuuyvky 0ianvHicms, Aka He 3a00pOHEHA 3aK0-
HoM — ct. 17 ITakry i ct. 1 JogarkoBoro mipoTokosty mo Kouseniii

Kowxen mae npaso na npauyo, 110 BKIII0OYAE MOKIIUBICTD 3apO0JIATH CO01 HA JKUT-
TA Tparielo, AKY BiH BiJIbHO o0upae abo Ha AKY BUIBHO MOTOMKYEThCA — CT. 22,

Ti, XT0 TIpaIfioe, MalTh NPABO HA CMPALK [JISA 3aXUCTy CBOIX eKOHOMIUHUX 1 COITi-
aJIbHUX 1HTEepPeCiB — BiIMOBA BijI 3000B’s13aHb 3a cT. 21, 22 [Takry i ct. 11 KonBeHiii

PV O—— H'OpMIfI Koncrurymii,
Iif0 AKX OOMEKEeHO
1. Cr. 30
3a cr. 17 ITakry Ta cr. 8 Konsenuii
2 Cr. 31
3. Cr. 32
cr. 8 Kousenmii
4. Cr. 33
5. Cr. 34
6. Cr. 38
7. Cr. 39
ITaxkry, cr. 11 KouseHirii
8. Cr. 41
9. Cr. 42
10. Cr. 43
25 ITakry, i ct. 14 Konsenirii
11. Cr. 44
12. Cr. 53
mpoTtokoiry go Kousenrrii

Cr. 53: Kosxxen mae npaso na oceimy — ct. 24-25 Ilakry, cr. 2 [lomaTtkoBoro

Ircepeno: cknamero asropom 3a [13]

(7 3a it cnosamu, npedcmasrurku TI[K cxonunu Ku-
puna noceped 8yniuyi ma CunOMIyb 3aAULIMOBXANU 00
Minibyca. Ilosicmku npu yvomy He spyuanu. 32000Mm
yonosika npuseanu do Illesuenkiscvrozo PTIIK ma
CII. Bin sidmosusca npoxodumu BJIK uepes npobre-
Mmu 31 300po8’am ma 8i0cymHicms npu codl MeduuHUX
doxymernmis, aki 6 ye niomesepdunu. /Ipyscuna Kupu-
21 Kace, wo nid parok exce 6y8 20mosuli HaKas npo

i wonosika i 1iozo 0dpazy sidnpasunu 00 8iliCbK080L
yacmuHu Ha nosaizon y Pisne.

I Ha cumyauio mummeso sidpeazysas miii Ilped-
cmasrnuk y Jlvsiscvriti oonacmi Tapac Ilodsipruii.
IJotino cmano 8idomo npo inyudenm, 8iH npubys Ao
Ilesuenkiscvrozo PTI[K, abu 3’acysamu cumyayiio Ha
micyi. Crodu sc npuixas i navanvrukx PTI[K. Moemy
IIpedcmasrury nadanu 6esnepeurkodrnuii docmyn 0o
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doxymernmis no Kupuny Tapary. Taxosxe no uyiii cnpasa
sidoynacy napada 3 oonacruum TI[K. Bupiwunu npu-
3Hauumu nosmopHe npoxodxcenns BJIK, 3a nidcymra-
mu axozo oonacre TI[K yxsantosamume pileHHs no
Kupuny Tapany. Boonouac, nauanvruk Jlveiscbrozo
obnacrnozo TITK ma CII Apmyp Hisazo8 nozoduscs, uio
6yno nopywerns. Bin nosidomus, wo 3a paxmom iHyu-
denmy iz sampumannam Kupuna Tapana npusnavunu
cyscbo6e po3cnily8anHsa, 3a Pe3yibmamamis AK02o
BUHHUX NpuUmMAzHYmMb 00 810n0810AIbHOCTMI.

! Bkompe HazonouLyio, w0 Cuio8l 3aMmpPUMaHHA NPU-
308HUKIB, NOOUMMA, N02PO3U, 3ATAKYBAHHI — Ue He-
npunycmumo, max He mae bymu 8 HQULOMY 0eMOKPQ-
MuYHOMY CYCRIIbCMEL.

3eepmarock 00 0pzaris 8ilicbK08020 KOMAHOYSBAHHA
w000 NOCUIEHHA KOHMPOJIIO Ma HEYXUJIbH020 dompu-
MQAHHA 8UMO2Z 3aKOH0Jascmaa nid wac nposedeHHa Mo-
6inizauilinux 3ax00i8, BlliCbK08020 0ONIKY 2POMAOAH
ma npoxodicerna Humu BJIK» [6].

Ane HaBiTh y M03BOJIEHUX BUMAIKAX BIiCTYymy Bif
3000B’13aHb IIPABO E€PKABU BBOAUTHA 0OMEKEHHS I1eB-
HUM KpUTEpieM ITPOIOPIIHHOCTI Ta JocTaTHOCTI. AJKe
MeprKaBU MOYKYTh BJKMBATH 3aXO[iB Ha BiJICTYII BiJi CBOIX
3000B’A3aHb «TLIBKU B TAKill Mipi, B AKIM 11e Jurxmyemb-
€A 20cMPOMOI0 CMAHOBUULA, 38 YMOBH, II0 TAKI 3aXO0U
He € HeCyMICHUMH 3 iX IHIUMU 3000B’'A3aHHAMHA 32
MiKHAPOIHUM IIPABOM 1 He TATHYTH 3a c00010 JUCKpU-
MIHQULL 6UKJIIOYUHO HA OCHOBI pacH, KOJILOPY IIKIpH,
cTaTi, MOBH, PEJIIrii Ui COIiajIbHOTO MOXOMKeHH» (1. 1
ct. 4 ITakry).

Omxe, 0OMEKEeHHS IPAaB JIIOOUHU He MOKe T'PyHTY-
BaATUCA BUKJIIOYHO HA (DAKTI iCHYBaHHS ITOCTIHHO IIPO-
ITOBKYBaHOT'0 IIPABOBOTO PEKUMY BOEHHOI'O CTAHY Ta
BUIMIPABIOBYBaTUCA HUM. |, cX0xKe, 110 TIPU IPUNHATTI
pileHs 3rajjaHi Kpurepii He OyJsiu BpaxoBaHi. B Ykpa-
1HI 06MEXKIINCH (POPMAILHIM IIIIX0M0M 40 Pearisarrii
MI?KHAPOTHUX HOPM HPO MPaBO HA BIJICTYII Bif ITpaB
1 cBoOOA Biacuux rpomansad. Haeenewni B Ta6i1. 1 gute-
MW JIJ1A 3aCTOCYBaHHSA CTAHAAPTIB CIIPABEIJTUBOCTI IPU
BUPOOGJIEHH] 1 O0I'PYHTYBaHHI 3a3HAYEHOI'0 BiACTYILY
BAJTUIIUJIACSA 11034 YBaroko.

Sk HACITINOK, BiICTYILIEHHS Bi/l 30008’ A3aHb ITOTATIIO
3a co0010 Pi3Ke IIOTIPIIeHHA BCTAHOBJIEHOTO IPABOIIO-
pPAAKY. A y IOeqHAHHI 13 CTAHOM CY[0BOI BJIATU yCe
BEKasye Ha (DaKTUUHY HEMOXKJIMBICTh CIIPABJIAHHA Ipa-
BOCY[iA BiZITIOBIJHO €BPOIIENICHKUX CTAHIAPTIB BEPXO-
BeHCTBa mpasa. Ik 3asHaueHo y piwennsa Kouemu-
myuiiinozo Cydy Yrpainu 610 02 nucmonada 2004 p.
Ne 15-pn /2004 BepxX0BEHCTBO IIpaBa — Iie TIAHYBaAHHSA
mpasa B CYCITiJIbCTBI. BepX0oBEHCTBO ITpaBa BUMarae Biji
JlepsKaBy HMOro BTLIEHHS y IIPABOTBOPUY TA IIPaBO3a-
CTOCOBHY [isUTbHICTD, 30KpeMa y 3aKOHU, SKi 3a CBOIM
3MiCTOM MaloTh OyTU HPOHUKHYTI IepemyciM imeAMu
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COITIAJIBHOI CITPABEIJIMBOCTI, CBOOOIM, PIBHOCTI TOIIIO.
OpuuM 3 IPOABIB BEPXOBEHCTBA IIPaBa € Te, 0 mpa-
BO He 00MEKYEThCSA JIUIITEe 3aKOHOIABCTBOM SAK OHIEI0
3 tioro (hopMm, a BKITIOUAE i 1HIII COIIAJIBHI PETyJIATOPH,
30KpeMa HOPMHU MOpaJIi, Tpaguli, 3Bu4dai TOoIo, AKl
JIETITUMOBAHI CYCITLJIBCTBOM 1 3yMOBJIEHI iCTOPUYHO I0-
CATHYTHUM H0T0 KyJIBTYpHUM piBHeM. Bci 11i eiemMeHTH
npaBa 00’ €IHYIOThCA AKICTIO, 1[0 BiIIOBIIA€E i1e0I0ril
CIIpaBeJINBOCTI, ifel IIpaBa, AKka 3HAYHOI MipOI0 Iic-
Tajia Bimobpaskenua y Koncmumyuii Yepainu.

BucHoBKkH. 3Baxkarouu Ha BUKJIAJEeHe BUIIE, XOTLIO-
cA 0 3a3HAYNTH, 1110 MIYKHAPOIHO-IIPABOBA PeryIaMeHTAITLA
30pOIiHI 3aKOHIB BilfHU B¥Ke He TrapaHTye TOTPUMAaHHA
IpaB JIIOIUHU, 30KpeMa, IUBLILHOTO HaceJieHHA. ['pomo-
Beuko K. B. mpaBuiibHO BKaaye, 1110 IrpobiiemMa He JInlie
B XapakTepi cyyacHUX BilICbKOBUX [Iili, AKUI «mependa-
Yae MacIITa0HICTD 1 anpiopi TATHE TIOPYIIEHHA IIpaB Ta
3aKOHHUX 1HTEpeCiB IIMBIJILHOTO HaceeHHs». Ha iioro
IYMKY, «€TUHUM MEXaHi3MOM BPETYJTIOBAHHA TUTAHHA
3a0e3I1eUeHH IIPAaB JIAUHHA ITiJ] 9ac 30POMHNX KOH(ITIK-
TiB € IPArHeHHsA CAMUX YUYaCHUKIB MiHIMi3yBaTy BTPATU
cepe IIUBLIIBHOr0 HACEeJIEHHS, a TAKOK, 32 MOMKJIBOCTI,
MAaKCUMAJIbHO He JOIMYCTUTHU ITOPYIIeHHA QyHIaMeH-
TaJbHUX IIPAB Ta CBOOO JTIOIUHU, 1[0 TraPaHTYIOTHCA
YHIBEpCATLHUMU CTaHIapTaMu Ipas Jiroauan» [7]. Ilpore
caMe 110 co0i IparHeHHA He MOXKe OyTH MeXaHiZMOM
BperysoBanHsA. [ToTpibeH KOHKPETHUIT TPaBO3aCTOCOB-
YuH Oifxij, AKUN 01 BpaxoByBaB MOPAJIbHUI aCIIEKT
CTaBJIEHHA 0 HACJII/IKIB BeJIeHHA 00i10BuX fAiii. B AkoMy
3aKOHMU 1 IPABOBI HOPMU MAIOTh BiJOOpaskaTH TIIMO0KL
IIIHHOCTI CyCHJILCTBA, 0TO TIPAarHeHHA 10 CIIpaBe/IJI-
BoCTi, r'yMaHHoOCTi Ta Mupy. 11106 mormoMorTu cycriyibcTBy
BU3HAYNTH CBi¥ IUIAX Y BAYKKUX 00CTaBUHAX, 30epirarodu
OCHOBH TiITHOCTI, IPaB JIIOJUHU Ta MOPAJIbHUX HOPM.
Taxkosk 3acToCyBaHHS BEPXOBEHCTBA ITPaBa Ta CIIpaBe/I-
JIMBOCTI fIK I0T'0 HAUTOJIOBHIIIIOTO IIPOABY JOIIOMAaraTuMe
MPOCYBaHHIO aJIFTePHATUBHUX NIIAXIB BUPIIIIEHHA KOH-
(bIiKTIB, TAKKX AK OUILJIOMATIsA, IEPEMOBUHN Ta MUPHI
neperoBopu. BoHO ae 3Mory 3po3yMiTH, 1110 HACKITBECTBO
He € eqUHUM PO3B’A3aHHAM, a ICHYIOTh iHIII crI0co0u
JOCATHEHHSA CITPABEIJIMBOTO MUPY TA BPETYJIIOBAHHA
TiCJIABOEHHUX CYIIePEeYoK 3aMiCTh HEOOXiTHOCTI BECTHU
xali HaBiTh TUCAYY Pa3iB CIPABEJINBI BIAHU.

Omxe, BUpillleHHA HaBeNeHWX BUIIE AUIEM SK
3aBOaHb, AKI BUHUKAIOTH MHiJ 4Yac BilfiHU, moTpebye
CIIPaBKHBOTO PO3YMIHHSA CIIPABEIJINBOCTI TA MYIPOCTI
Opu MPaBO3aCTOCYBAaHHI, € IIEBUM MEXaHi3MOM, II[0
JiorioMarae YHUKHYTH JKePTB cepel] MUPHOTO HaCeJIeHHSA
Ta MiHIMI3yBaTy IOopyIIeHHA Horo mpas. Ile nuiax mo
MIITHOT OCHOBU TTOBOEHHOT'O CYCITIJIBCTBA, Y AKOMY CIIpa-
BEJIMBICTD 1 TIIHICTL 3AJIUINATHCA HEJOTOPKAHHUMU,
HAaBITHL CTUKAKUYNCE 13 HAMCKJIAAHIIIMMY I{BLI13aI1i-
HUMU BUKJIUKAMU.
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NMPUHLIAN AOBPOCOBICHOCTI
B LLMBIJIbHOMY CYIOUUHCTBI:
IHO3EMHUIN AOCBIJ,

THE PRINCIPLE OF GOOD
CONSCIENCE IN CIVIL JURISDICTION:
FOREIGN EXPERIENCE

CIMEMWHE MPABO

OyBa€e 3HaYeHHs 3a2a1bHMX 3acag NPABOBMX BIGHOCHH. [U15 KPALLI020 PO3YMiHHS Lii€i KaTe2opii He0bXIgHO MPoaHanizyBaTH ii 3MicT,
PO3YMiHHS B pi3HMX NPABOBMX CUCTEMAX CBITY, OCKiIbKK ii MOLUMPeHHs B MpaBoBiii cuctemi YkpaiHu BigOyBA€eTLCS B yMOBAX iHTe-
2pauiviHmx i 2106a13aLiiHMX MPOLECIB, L0 OXOMIIOKTb He Ti/lbKM COLia/IbHO-eKOHOMIYHY cepy CycribHWX BiHOCHH, d /i MPABOBY.

MeTa. MeTolo gocnigeHHs € po32/1IHYT 0COBAMBOCTI PO3YMIHHS MPUHUMITY GOOPOCOBICHOCTI B LMBIIbHOMY CYGOYMHCTBI
IHO3eMHMX KPdiH.

Martepianu i MeTogu. MaTepianamm gocaigxkeHHs €: 1) HOpMATMBHO-MPABOBe 3a0e3MeyeHHs LLOgo pey/IloBAHHS MPUHLMITY
gobpOCOBICHOCTI y LiMBIIbHOMY CYJOUMHCTBI; 2) CygoBa NPAKTUKA 3 NPUBOGY 3ACTOCYBAHHS MPUHLMMTY gOOPOCOBICHOCTI Y Lu-
BilbHOMY CygOYMHCTBI; 3) npaui BiTYM3HAHUX Ta 3apyOKHMUX aBTOPIB, L0 MPOBAGATH CBOI HAYKOBO-MPAKTUYHI §OCTIGKEHHS
iH03eMHO020 gOCBIgy 1Lj0gO NPUHLMMY GOOPOCOBICHOCTI.

B npoueci 3gilicHeHHs1 gocligkeHHs OY10 BUKOPUCTAHO HACTYMHI HAyKOBi MeTOgu: TeOPeTMYHO20 y3a2A/IbHEeHHS Ta 2py-
MyBAHHSA (G/1S1 3020/1bHOI XAPAKTePUCTUKM MigXOgy L0go MPUHLMIY gOOPOCOBICHOCTI y UMBIIbHOMY CYGOYMHCTBI B KpaiHaxX
POMAHO-2epMAHCHKOI [PABOBOI CUCTEeMM TA AH2/10-GMEPUKAHCLKOI PABOBOI CUCTeMM); I02IYHO20 Y3a2A/IbHEHHS pe3y/bTaTiB
(opmy/IoBaHHS BUCHOBKIB).

Pe3ynbTatn. Y cTatTi po3eisiHyTo 0COOMBOCTI PO3YMIHHS MPUHLMNY GOOPOCOBICHOCTI B LMBIIbHOMY CYgOYMHCTBI IHO3EMHMX
KpaiH. BBegeHHs B LmBiNbHMI 00ie TaKMX OLiHOYHMX KaTe2opi, K goOPOCOBICHICTb (PO3YMHICTb, ICTOTHICTb, CIpaBeg/MBICTb)
CTBOPIOE MigBA/IMHU §O PO3LLUMPEHHS CPepy 3aCTOCYBAHHS MPABO3ACTOCOBHO20 Po3cyqy. [1igxig CTOCOBHO MpuHLMMy gobpoco-
BICHOCTI B HALiOHQ/IbHOMY 30KOHOGABCTBI T CygOBifi NPAKTMLI OKPeMMX KPAiH Bigpi3HAETbCS, 3gebinbluo20 B 3aNEXHOCTI Big
TMRy NpaBoBoi cuctemu. Tak, 30Kpemda, B KpaiHaX POMAHO-2epMAHCbKOI MPABOBOI CUCTeMM BUKOPUCTOBYETHCS OifbLL LIMPOKMIA
nigxig go 060B’A3Ky goTpMyBaTHcst gobPOCOBICHOCTI, TOOTO Lieii 060B’A30K MOLMPIOETLCSA SIK HA YKNAGeHHS! KOHTPAKTY, TaK i Ha
11020 BUKOHAHHS1. Y gepxxaBax 3a2a/1bHO20 MpaBd BUKOPUCTOBYETLCA OiNbL BY3bKuii nigxig, TOOTO 0608430k gOTPUMYBATHCS gO-
OpOCOBICHOCTI CTOCYETHLCA TiNlbKM BUKOHAHHS! KOHTPAKTY. Lli BigMIHHOCTi BIIMBAIOTB | Ha p032/15g BigNOBigHMX CAPAB Y MOPAGKY
UMBIIbHO20 CYgOUYMHCTBA. BigrnoBigHO go HiMeLbKO20 3aKOHOGABCTBA KOHKPEeTHMIA 3MICT NPUHLMTY goOPOCOBICHOCTI CTOCYETbCA
be3nocepegHbo Crnocoby BUKOHAHHS §O20BIpHUX 3000B'A3aHb: OOPXHMK 3000B’A3aHMIT BUKOHATH 3000B'930HHSA §OOPOCOBICHO
3 YpPaxyBaHHAM 3BMYdiB UMBIIbHO20 000pOTY. ®@PAHLY3bKA GOKTPUHA PO3LMPWUAA Mepesik CUTyauiil 3aCTOCYBAHHS MPUHLMITY
go6pOCOBICHOCTI, MOLLIMPUBLLIN K020 HA NePe20BOPHI BIGHOCUHY TA BUKOHAHHS gO20BOPY, Nepegbayaroyy NpuHariMHi gaa acrex-
TV 3aCTOCYBAHHSA: 000B'A30K B3AEMOGIi | 000BA30K IOS/IBHOCTI. AH2NINCbKA NPABOBA CMCTEMA YPOGOBX TPMBAIO20 YACY B3A2A/
He BU3HABaAa HeobXigHOCTi GOTPUMAHHS NPUHLMIY GOOPOCOBICHOCTI B LMBIIbHOMY 00i2y. Y pillieHHAX aH2MIACLKIX CygiB SK
aHaznoe gocnigKyBaHo20 OLIHOYHOR0 KPUTEpIto 3ACTOCOBYBAIOCH MOHATTA PO3YMHOCTI gill y4aCHWKIB NPABOBIGHOCUH. OgHUK,
BHAC/IGOK PO3LUMPEHHS 21006a1i3aLiViHIX MPOLECIB y CYJoBIi NpakTuyi AH2lii moYana cnoctepizatncs TeHgeHLis go BUKOPH-
CTAHHS AH2AIFICbKMMM CYgamm MOHATTA Bxe came gobpoCcoBicHOCTI. Cygu BU3HAIN HASIBHICTb B aH2/iVICbKOMY npasi 000BA3Ky
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gobPOCOBICHOCTI, O PO3YMIETLCS He SIK MUTAHHS NPaABd, ane K MUTAHHS GakTy Td, BignoBigHO, 03HAYAE, L0 TakMii 060B’A30K
3aCHOBAHMIA Ha nepegbayyBaHux Hamipax cTopiH. Cygu CLLIA no4aTkoBo NOCMAGANCS HA NPUHLMT GOOPOCOBICHOCTI mLLe y Bu-
nagkax, Ko goeoBip HAGABaB gUCKPeL|ifiHi MOBHOBAXEeHHS OGHIVi 3i CTOPIH, i HeobMexeHe BUKOPUCTAHHS Ljb020 gUCKPeLliliHo20
npasa mo2/10 No36aBuTH iHLY CTOPOHY nepesazu. [1poTe, nig Br/MBOM CygoBOi MPAKTKM, Oy/10 MPUIAHATO NOI0XKeHHS, sike Npo-
20/I0LLIYE, L0 KOXXHUI KOHTPAKT HOKAGAE HA KOXHY CTOPOHY 000B'130K gOOPOCOBICHOCTI T4 Y4eCHOCTI M1ig 4dc /1020 BUKOHAHHSI.

[lepcrniekTBM. B MOganbLumx HayKOBUX GOCTIGXEHHSX MPOMOHYETLCA 30CepeguTyh YBa2y HA BUBYEHHI gOCBIgY LLOGO MPUH-
LMy goOPOCOBICHOCTI Y LiMBIIbHOMY CYJOYMHCTBI iHLLMX KPaiH-uneHiB EC.

KnmoyoBi cnosa: npuHLmn gobpocoBiCHOCTI, UMBIIbHE CygOUMHCTBO, 3aXMUCT UMBIIbHUX NPAB, OCBIg iIHO3EeMHMX KPAH, Kpa-
iHn €sponu, dparuis, HimeuunHa, CLLA, AHanis.

Summary. Introduction. Such an evaluative category as good faith, when enshrined in the text of normative legal acts,
acquires the meaning of the general principles of legal relations. For a better understanding of this category, it is necessary to
analyze its content and understanding in different legal systems of the world, since its spread in the legal system of Ukraine
takes place in the conditions of integration and globalization processes, which cover not only the socio-economic sphere of
social relations, but also the legal one.

Goal. The purpose of the study is to consider the peculiarities of the understanding of the principle of good faith in the civil
proceedings of foreign countries.

Materials and methods. The research materials are: 1) regulatory and legal support for the regulation of the principle of good
faith in civil proceedings; 2) judicial practice regarding the application of the principle of good faith in civil proceedings; 3) works of
domestic and foreign authors conducting scientific and practical research on foreign experience regarding the principle of good faith.

In the process of carrying out the research, the following scientific methods were used: theoretical generalization and grouping
(for a general characterization of the approach to the principle of good faith in civil proceedings in the countries of the Romano-
Germanic legal system and the Anglo-American legal system); logical generalization of results (formulation of conclusions).

The results. The article examines the peculiarities of understanding the principle of good faith in the civil proceedings of
foreign countries. The introduction of such evaluative categories as good faith (reasonableness, materiality, fairness) into civil
circulation creates the foundations for expanding the scope of enforcement discretion. The approach to the principle of good
faith in the national legislation and judicial practice of individual countries differs, mostly depending on the type of legal system.
So, in particular, in the countries of the Romano-Germanic legal system, a broader approach to the obligation to observe good
faith is used, that is, this obligation extends both to the conclusion of the contract and to its execution. Common law states
take a narrower approach, meaning that the duty of good faith applies only to the performance of the contract. These differ-
ences also affect the consideration of relevant cases in civil proceedings. According to German legislation, the specific content
of the principle of good faith directly relates to the way of fulfilling contractual obligations: the debtor is obliged to fulfill the
obligations in good faith, taking into account the customs of civil turnover. The French doctrine expanded the list of situations
of application of the principle of good faith, extending it to negotiation relations and performance of the contract, providing for
at least two aspects of application: the duty of cooperation and the duty of loyalty. For a long time, the English legal system
generally did not recognize the need to observe the principle of good faith in civil transactions. In the decisions of the English
courts, the concept of reasonableness of the actions of the participants in the legal relationship was used as an analogue of the
researched evaluation criterion. However, as a result of the expansion of globalization processes, a tendency to use the concept
of good faith in English courts began to be observed in the judicial practice of England. Courts have recognized the existence of
a duty of good faith in English law, which is understood not as a matter of law, but as a matter of fact and, accordingly, means
that such a duty is based on the presumed intentions of the parties. US courts originally invoked the principle of good faith
only in cases where the contract gave discretion to one party, and the unrestricted exercise of that discretion could deprive the
other party of an advantage. However, under the influence of case law, a provision has been adopted which declares that every
contract imposes on each party a duty of good faith and honesty in its performance.

Prospects. In further scientific research, it is proposed to focus attention on the study of the experience of the principle of
good faith in civil proceedings of other EU member states.

Key words: principle of good faith, civil justice, protection of civil rights, experience of foreign cranes, European countries,
France, Germany, USA, England.

Hoc'raHOBlca npo6saemu. Taka omiHoUYHA KaTe-
ropif, AK JOOPOCOBICHICTD, IIPU 3aKPIMJIeHH] Ti
B TEKCTI HOpMaTUBHO-IIPABOBUX aKTiB HabyBae 3HA-
YyeHHA 3arajIbHUX 3acajl IIPaBOBUX BigHocuH. PasoMm
13 THM, BBeeHHA B IIUBLIILHUI 001l TAKUX OI[IHOUHUX
KaTeropiii, AK J0O6POCOBiICHICTH (POBYMHICTH, iCTOT-
HICTB, CIIPABEIJINBICTD) CTBOPIOE ITIIBAJIMHU 10 PO3-
U peHHA cepu 3acTOCYBAHHA MPAaB0O3aCTOCOBHOIO

poscymy. 3asHaueHe aKTyasIidye MUTAHHA TIIyMadeHHs
Jmob6pocoBicHOCcTI. [{1s Kpamoro po3yMiHHA I1iel Kare-
ropii HeoOXiJHO MpoaHaJTi3yBaTH ii 3MiCT, PO3YMIiHHA
B Pi3HUX IIPABOBUX CHUCTEMAaX CBIiTY, OCKIJIBKH i1 O-
MIMPEHHSA B IPABOBiH crcTeMi YEpalHU BiI0OyBa€eThCA
B YMOBaX iHTErpaIiiiHux i mio6ar3aiiiHuX TpoIeciB,
10 OXOTLTIOIOTh HE TLJIBKU COI[iaJTbHO-€KOHOMIUHY c(hepy
CYyCOUTBHUX BiTHOCHUH, & I TIPaBOBY.
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Anatiz ocTaHHIX JOCTIIKEeHb Ta MyOJIiKaLii.
THo3eMHMIT MOCBIM MIOA0 TNPUHITUIY J00POCOBICHOCTL
B I[UBIJIBHOMY CYIOUMHCTBIi, 30KpeMa, IedAKi 1ioro ac-
nextu, BuBuanu: O. Bakaminceka, K. Bamirypa, JI. Jlo-
rym ta iu. Taxk, 1. Oapmesceruii [13] smiticHuB icTo-
puuHMiT aHairi3 GopMyBaHHA 0COOJIMBOCTEN MTOHATTS
(paymaropHoro mpaBoumnHy, (pOpMyBaHHS 3 OKPEMUX
HOPM YKPaiHCHKOT'0 3aKOHO/IABCTBA TAKOTO POy SBUIIA
BHACJIIIOK BUHUKHEHHA mpasBoBiguocuu. K. Bamirypa
[1] mocmimxye ocHOBHI (hopMU BUPAKEHHS TPUHITUITY
T06POCOBICHOCTI IIMBIJILHOTO MpaBa Ta MIKHAPOTHOTO
ITPUBATHOTO ITpaBa. ABTOPKOI0 OyJI0 IIPOBEIEHO MOPiB-
HAJIBHUI aHaJIi3 MPUHITAITY mo6pocosicHocTi y CTapo-
naBHboMYy PuwMmi Ta #ioro cyuacHuii ctaH, BUABJIEHHA
3arajiIbHUX Ta 0COOJIMBUX XapakTepuctuk. J1.Jlorymr
[5] posriamae kourernirito bona fides y mozosmoMy 1po-
Ba/KEeHHI B pUMCHKOMY IIpaBi Ta 30008 A3aHHA «100PO1
cosicri» (obligationis stricti juris), Harosomnytoun Ha
TOMY, III0 JJOTOBOPU «106PO1 COBICTi» 3aMiHUJIU JOTOBOPU
«CyBOPOTO» ITPaBa, 3aCHOBAHOTO Ha (hOPMaJIi30BAHUX
1 BacTapijiux mpaBumJiax, a iXHill 3MiCT BU3HAUaBCA
He (OpMASILHUM YMOBaMH, a CIPABXKHIMU HaMipaMu
cTopiH, a00, AKIIO BOHU OyJIM HE3PO3yMLJTi, 3BUUAAMU
mitoBoro obopory. K. BamskoBebka Ta P. Jlamernko [10]
POSTJIAHYJIM MTUTAHHA PO OPUHIIAIK Ta MK 31itic-
HeHHA Cy0 eKTUBHUX ITPAB B OPUAUYHIN HAYIT Ta 3'ACY-
BaJTH, 110 IIUBUTICTUYHA HAYKa 6araTboX €BPOIIEHCHKUI
kpail, cepeq akux Himeuunna, @pannis, Itamisa, CIIIA,
Hinepiauau mpoTsaromM cToIiTh (hopMyBasia KOHIIETIIIii0
T06POCOBICHOT, PO3YMHOI Ta CITPABEAJINBOI peastisarii
006010 cBOTO Cy0 ekTrBHOrO Ipasa. A. Cmitrox [4] mrpoa-
HAaJTI3yBaB YABJIEHHS IOPUCTIB KOHTUHEHTAIBHUX KPaiH
Ta AHTJTIT 010 3HAYEHHSA TPUHITAILY T06POCOBICHOCTI.
¥YTiM, YKpaiHCBKUMHU IOCTiITHUKAMU HAJIE}KHOI yBaru
MIPUHITUAILY T06POCOBICHOCTI B IIUBLJIBHOMY CY/I0UMHCTB1
1HO3eMHUX KpaiH JoTenep B IIJIOMY IIPU/ILIEHO He 0yJI0.
Bistbin eTasibHO 11e MUTaHHA TPOaHAII30BaHO Y T0PO6-
KaxX 1H0O3eMHUX HayKOBIIiB, cepeyn Axux: JI. UyHbIIiH,
P.Cammepc Ta 6araTrbox 1HIINX.

Mera cTaTTi — PO3TJIAHYTH 0COGJIUBOCTI PO3YMIiH-
HA TPUHIIUILY T06POCOBICHOCTI B IIUBIJIBHOMY CY0YMH-
CTBI iHO3€eMHUX KpaiH.

Buxkiaanm ocHoBHOro marepiasy. I[Tpusmum mo-
OPOCOBICHOCTI BaKPIIJIEHUI Y 3aKOHOIABCTBI 6araThox
mepekaB. Y IIUBUIBHUX ITPABOBUX CUCTEMAaX MEPIKaB CBITY
HAYKOBITI TOBOPATH PO ABi (POPMU IIPOABY ITPUHITUILY
mobpocosicHocTi. [Tepira 3 HUX — Cy0’eKTUBHA, BiIO-
BIiJTHO 0 AKOI CTOPOHU MOBUHHI IATU y BiTHOCUHAX
OIMH 3 OJHIM YeCHO 1 cIrpaBefjinuBo. IHia — 00’ eKTuB-
Ha — BUCYBae J0OPOCOBICHICTb AK BUMOTY TOTPUMAHHSA
CTOPOHAMU PO3YMHUX CTAHIAPTIB YECHOCTI B JIOTOBIPHUX
BigHOCcuHAX [1, c. 13].

IIpore TiiyMaueHHSA I[bOTO TIOHATTS TA MO0 3aCTOCY-
BaHHA B HAI[IOHAJIFHOMY IIPaBi OKpeMux KpaiH Biipis-
HAeTbesA. Tak, 30KpeMa, B KpaiHaX pOMaHO-TrepMaHChKOL
IIPABOBOI CUCTEMU BUKOPUCTOBYETHCA O1JIBII IITUPOKUA
ITIXIiT 10 060B’ABKY JOTPUMYBATUC T06POCOBICHOCTI,
TOOTO 1€l 000B’sI30K ITOLIUPIOETHCA AK HA YKIIaIeHH
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KOHTPAKTY, TaK 1 Ha 10r0 BUKOHAHHA. ¥ Jep:KaBax 3a-
TaJIBHOT'0 IPAaBa BUKOPUCTOBYETHCA OLIIBII By3bKUH IIifl-
Xif, TOOTO 060B’A30K TOTPUMYBATHUCS T0OPOCOBICHOCTI
CTOCYeThbCA TLJILKU BUKOHAHHA KOHTpakry [2, c. 153].
ITi BigMiHHOCTI BILTUBAIOTH 1 HA PO3TJIAM BIAIIOBITHUX
CIIpaB y MOPAMKY IIUBIJIBHOTO CYJOUNHCTBA.

Y mpasi okpeMux kpain €Bpomu, B OiJIBIIOCTI BU-
aJKiB, TOOPOCOBICHICTE PO3IJIANAETHCA ab0 B AKOCTL
3arajbHOTO 3aCTEePEKeHHs, a00 3araJbHOT0 IIPUHITUILY
npasa. Tak, HOHATTA «3arajIbHOT0 3aCTEPEKeHHA» BUKO-
PHCTOBYETHCA ITIEPEBAYKHO Y JOKTPHUHI HIMEIIBKOT'0 IIpaBa
[2, c. 150]. BigmoBigHO 10 HIMEIILKOr0 3aKOHOIABCTBA
IIOTOBipHI 30008 A3aHHA ITIAIOPAIKOBYOTHCA IPUHIIHILY
I00POCOBICHOCTI, KOHKPETHUI 3MICT AKOT0 BUBOIUTH-
CA IJIAXOM JTOKTPUHAIBHOTO 1 CYyI0BOTO TIIyMaueHHS
3 § 242 HiMeIpKoro IUBLILHOTO YII0KEHHS Ta CTOCYETh-
cA 6e3rocepeaHbo CII0co0y BUKOHAHHSA JIOTOBIPHUX 30-
0OB’sI3aHb: OOPIKHIE 30008 A3AHUI BUKOHATH 30008’ A3aH-
HA JI00POCOBICHO 3 ypaXyBaHHAM 3BUYAIB ITUBLIILHOTO
o6opory [1, c. 13—14]. IIpu pomy, ciriy 3a3HAYNUTH, 1110
y HiMeuunHi npuHIUIT JOOPOCOBICHOCTI X0Ua CIIOYATKY
1 cTOCyBaBCs JIHIIIe BUKOHAHHSA 30008 A3aHHA, B IIPOLIeci
3aCTOCYBaHHA IIpaBa HIMEIIbKi cyau Oy 3MyIIeHi 3a-
CTOCOBYBATH IIei IIPUHITUIT y BCiX chepax CyCIUTBHUX
BiJHOCHUH (KOpIIOpaTUBHE IIPAaBO, CiMeITHe mTPaBo TOII0)
[3, c. 1062]. HimernpKi cyami BUXOQUIU 3 TOTO, IO 3a-
CcTepeKeHHA CTOCOBHO JOOPOCOBICHOCTI HE € 3BUUAHOIO
3arajibHOI0 HOpMOI0. e oCHOBHMIT IPUHIINUTI, TTOTIOGHUI
JI0 3aKOHY T'paBITAIlil, BiH iCHY€e B 00 €KTUBHII peaIbHO-
cTi 1 fioro He MokHA BigMiHuTH. CydacHUN JOCTITHIEK
ITerep IInexTpaiiM 3a3Hauae, M0 HAWBAKIUBIIIO
CKJIAJTOBOIO 3MICTY IIPUHITUAILY JOOPOCOBICHOCTI € KOJIEK-
TUBHI IEpPeKOHAHHsA, 200 Bipa KOKHOI PO3YMHOI 0c00H,
AKY MOKHA PO3IVIAIATU AK YeCHY Ta mopAanHy [4, c. 52].

Y rekcti @paHITy3bKOT0 IIUBIJIBHOTO KOIEKCY Ha
OPUHIUAI JOOPOCOBICHOCTI BKA3y€eThCA ABIUi: y 1. 4
cT. 1134 («yrogu nmoBWHHI OyTH BUKOHAHI CyMJTIHHO»)
icr. 1135 («yromu 3060B’A3y0Th He TiJIBKHU 0 TOTO, 110
B HUX BUpParKeHo, ajie 1 10 BCiX HACJIAKIB, AKI cIipaBe[-
JIUBICTh, 3BUUAl 200 3aKOH OB A3YIOTh 13 1M 3060B’s-
BaHHSAM, BI/ITIOBITHO /10 Tioro ipupoam»). IIpore B Teopii
BiH OTPUMAaB JJOCUTH MIMPOKY Po3pobKy. [lounHarun
3 kiHId 70-X PoKiB (hpaHIly3bKa JOKTPUHA POSIITUPUIIA
THepeJTiK CUTYAIlii 3aCTOCyBAHHA IIPUHIIUITY T00POCOBic-
HOCTI, TIOIIMPUBIIY HOT0 Ha ITePEeroBOPHI BiTHOCUHU Ta
BUKOHAHHSA JOTOBOPY, Mepeadavardy TpUHANMHI IBa
aCIeKTH 3aCTOCYBAaHHA: 000B A30K B3AEMOIil 1 060B 30K
nosansHocTi. O60B’sI30K B3a€MO/Iil CTOPIH IPOABIIAETHCA
B JIBOX aCIIeKTaX: BICHOBOK MAaKCUMAaJILHO BUTITHUX
JIOTOBOPIB 1 HaAaHHA ITOBHOI iH(pOpMATITii ITiT yac ykiia-
maHHA qoroBopy. OG0B A30K JIOAIBHOCTI TAKOK Mae IBa
aCIIeKTH: BUKOPUCTAHHA HAJIEJKHUX 3ac00iB (CTOPOHU
IOBUHHI JIATU CILILHO [JIA JOCATHEHHSA 3arajbHUX
ijieii, 3a3HaYeHUX y JIOTOBOPi, 1 YHUKATU CTBOPEH-
HA JJIS1 CBOIX KOHTPATeHTIB TPYAHOIIB, AKX MOXKHA
0yJ10 6 YHUKHYTH) 1 OCATHEHHSA Pe3yJIbTary (CTOPOHU
i1 Yac yKJIaJIeHHs Ta BUKOHAHHSA IOTOBOPY HOBUHHI [Ti-
ATU 3 PETEJILHICTIO 1 HAJIEKHOI0 00aUHICTIO, BJIACTHUBOIO
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«0aTbKOBI cimMelicTBa»). Ajle HABITD i MOCUIIEHA OKTPHU-
Hoto (panIfysbka «bonne foi» moci ociabaena cymoBum
poscynoM y BUBHAYEHHI JOOPOCOBICHOCTI, CTBOPIOIOUH,
HEe3BAKAIUN Ha TPAOUIIIHO II03UTUBHUI XapakTep
(bpaHIly3bKOro IpaBa, pUsUK 3aHAITO IITUPOKOTO CYITiB-
CBKOT0 PO3CYIy. 3arajioM ()paHily3bKa IIpaBoBa TPaIu-
Iif POBIJIAga€c JOKTPUHY JOOPOCOBICHOCTI AK ITiACTABY
TSI 00MEesKeHHs CBOOOIY IOTOBOPY 1 HE 3HAE BIIACTUBOTO
HiMEeIFKOMY IIpaBy MOMiIy A0OPOCOBICHOCTI Ha 00'€K-
TUBHY 1 cy6’ekTuBHYy [1, c. 14].

Bogaouac B ocramHi gecATHIITTA XX CTOJITTA
(bpanIiyssKi cyqu Ta TOKTPUHA MMOYATUA IIUPOKO TIIy-
MauYUTHU IPUHIIUI JOOPOCOBICHOCTI, CIIMPAIYNCHL HA
cBiToBI TeHmeHtrii [3, c. 1063]. Tak, ppaniysskuii ap-
0iTpask POBIJIAHYB CITip, [0 BUILJIMBAB 13 BUKOHAHHSA
JIOTOBOPY MI?KHAPOIHOI KyIiBai-mmpogaxky. Ilokymein
IPO/aB MapTiio KUHCIB B IcriaHii B TOpyIIeHHA 10T0-
BipHOT0 000B’A3KY 3 1x ripogaky B IliBHiuHiil AMepurri
ta Adputi. [Tpogaseris BITMOBUBCSA ITPUIMATH TIPOYK-
I[if0 1 MOKyTeIb ITo/IaB 110308 A0 apbiTpasky. IIpore cyn
BU3HAB, II[0, BiAIIOBIAHO 10 cT. 25 BigeHcbKkol KOHBEHITIT,
IIPOIaBeIlb CYTTEBO MOPYIIIUE YMOBH IOTOBOPY THUM, IO
He TIOBiJIOMUB ITPO KpaiHy peaJtisaliii ToBapy, Bimpas-
JAwuu oro o Icnawii, 3aMicTb KpaiH, nepeadadeHux
y IOTOBOPi, Ta HAKJIAB Ha MoKy urrpad. [lpu mpomy
HOBE/IIHKA TTOKYMIA, KOJIM BiH IOAB IT030B JI0 CY/Y,
Oymy4u CTOPOHOI0, KA caMa ITOPYIIUJIa 0ToBip, Oyiia
BU3HAHA TAKOIO, III0 «HEe BiIOBiae MIPUHITAILY J00PO-
COBICHOCTI B MIKHAPOIHII TOPTiBJIi, AK IMepeadaueHo
crarrtero 7 (1)» [5].

Cuip Big3HAUYUTH, 110 J0OPOCOBICHICTD IIOBEMIHKN 3a
3akoHogaBcTBoM PpaHIlii Oyjia IpeaMeToM PO3TIIALY
y mpakrurii €CILJI. Maemo Ha yBasi pileHHA y cripa-
Bi «@pecco i Pyap nporu @panrii» Big 21 ciuaa 1999
poky. Posrisimaroun BKkasaHy cripaBy, CyJl 3a3HAUUB,
mio Hi Bukaag nanom @pecco Ta nanom Pyapowm mopmiii,
Hi iXHA JO0OPOCOBICHICTh HE BUKJIUKAJIM cyMHiBy. [lan
Pyap, saxuit mepeBipuB TOCTOBIPHICTH TTOATKOBUX Ji€-
KJIapalliii, qJiAB BIAMOBIIHO A0 HOPM KYyPHAJiICTCHKOL
npodeciiiHoi eTukn. BUTATH 3 KOKHOTO JOKyMeHTa
MAaJIH ITATBEPKYBATH JOCTOBIPHICTE iH(opMAaIrii, 1110
MiCTHJIACA B CTATTi, Ipo AKY imerbesa. Omixe, orry0Jri-
KyBaHHSA MOJIATKOBUX JeKJapalliii MaJio CTOCYHOK He
TIJIBKU 10 TIpeaMeTa CTaTTi, a i OyJI0 JOPeuHUM IJIa
MiATBEPIKEeHHA JOCTOBIPHOCTI II0gaHoi1 idopMariii [6].

ITo 3 cToCyeThCA aHTITIMICHKOI ITPABOBOT CUCTEMU, TO
mepeayciM CJTif] 3a3HAYUTH, 1[0 YIIPOIOBK TPUBAJTIOTO
yacy BOHA B3arajii He BU3HABaJIa HEOOXiTHOCTI I0TPU-
MaHHA IPUHITAILY J0OPOCOBICHOCTI B IIUBLJIBHOMY 00irYy.
Y pileHHAX aHTIUCBKUX CY/IiB AK aHAJIOT JOCIIIKY-
BAHOTO OI[IHOYHOT0 KPUTEPII0 3aCTOCOBYBAJIOCA ITOHAT-
TS PO3YMHOCTI [ilf y4acHUKIB mpaBoBiguocuH. OgHaK,
BHACJTIZIOK POBIIMPEHHS TI100aTi3alli THUX MTPOIIECIB Y Cy-
JIOBil IIpakTuLll AHIIII IT0Yajia CIIoCTePiraTucs TeHIeH-
IiA 10 BUKOPUCTAHHA aHTIIACHKUMU CYqAMU TTOHATTS
BiKe came mobpocoBicHocTi [2, ¢. 152]. Pasom 3 Tum, AK
IPaBUJIO, AHTJIIHCHKI Cyqu He TependauarTs 000B’A-
30K JOOPOCOBICHOCTI B KOMEPIiMTHOMY moroBopi. Tax,

y pimrenHi y crpasi «Yam Seng v. International Trade
Corporation», ImicJis JeTATLHOT0 aHATIZY CIIPABH, CYIIA
IIOCTAHOBUB, 110 IOTOBipHE 30008’ A3aHHA JiATH 100POCO-
BICHO MOJKe TPAKTYBaTHUCA SIK 000B 30K BUKOHAHHSA I0T0-
BOPY B AycCi JOOPOI BOJIi i IPAMO 3aJIEIKUTH BiJT KOHTEKCTY
moroBopy [7; 8]. Takum unHOM, Cy/Isi BUSHAB HASABHICTD
B aHIJIINCHKOMY IIpaBi 060B’A3KY J0OPOCOBICHOCTI, II10
po3yMieThbcs He AK MMUTAHHA IIpaBa, ajie K TUTAHHA
(axry Ta, BiImoBigHO, 0O3HAUAE, 1110 TAKUN 000B’SI30K
3aCHOBAHUI Ha TIependadyBaHUX HaMipax cTopiH. TooTo,
1e TUTaHHA MO0YJ0BU KOHTPAKTY, 1 BUPINIYETHCA B KOK-
HOMY KOHKpeTHOMY Bunaaky [1, c. 14-15]. ¥ cBoto uepry,
y pimrensi Bix 2015 poky MSC Mediterranean Shipping
Co mportu Cottonex Anstalt AHTTIfiCBKMIT BUCOKHIT CyT
TepeBiB Ha HOBUI piBEHb JABHIO JUCKYCIIO II0/I0 TOTO,
Yy € JOOPOCOBICHICTh 3arajIbHUM IIPUHITUIIOM 3arajib-
HOTO TIPaBa, 1 BIIepIlle BUBHAB HASBHICTH 3araJIbHOTO
OPUHIUILY Jo6pocoBicHocTi [9].

ITopiBHAHO HemABHIO ICTOPII0 IIPUHIIUI JOOPOCO-
Bicuocti Mae 1 B CIITA. Busnauenusa mo6pocoBicHOCTI
MicTuThes B €quaoMy ToproesbHoMy Komekci CIIIA,
BIAIIOBIIHO /10 AKOI'0 JOOPOCOBICHICTL — IIe (DAKTHUUHA
YeCHICTD Ta OfePyKaHHA KOMEPIIHHNX PO3yMHUX CTaH-
JlapTiB, YeCHOT0 Be[IeHHA cIipaB y Toprisii. [Ipu misomy,
npasoBa gokrpuHa CIIIA posriamae qoOpPocoBiCHICTE
SK Cy0 €KTUBHY KaTeropiro, a caMe CTaH PO3yMy, KU
CKJIQ/IAETHCA 3 UECHOCTI y Bipi Ta HaMipax, HaaiiiHOCT1
B 000B’sI3Kax Ta 3000B’A3aHHAX, BiICYyTHOCTI HAMipiB
oTpUMAaTHU HeUecH1, He3akoHHI mepesaru [10, c. 73].
IIpu uwomy, cirig 3a3HavuaTu Opo Te, IO A0 MOYATKY
yXBaJieHHA YHi(PIKOBAHOT0 KOMEPIIHHOT0 KOIEKCYy
(mami — UCC), cynu CIIIA He mocmimrajiiv BUSHABATH
maHwuii mpuHIUI. PaszoM 3 TuM, mouatkoBo cyqu CIITA
TMOCUJIAIUCA HA TIPUHITATL J0OPOCOBICHOCTI JIVIIIE Y BU-
nagKax, KoJIu JOTOBIp HamgaBaB QUCKPEIiHI II0BHOBA-
JKeHHSA OOHIN 31 CTOpiH, 1 HeoOMerkeHe BUKOPUCTAHHS
I[BOTO JUCKPEIITHOTO ITpaBa MOTJIO TT0306aBUTHU 1HIILY
cropoHy nepeBaru. Hanpukiui & 1960-x pokiB cyqu
CIIIA mouasiut mocuUIaTHUCA HA 3arajibHy BUMOTY 0-
OpPOCOBICHOCTI, 11100 3a0€3IIeUYNTU 3aXUCT Bif Pi3HUX
¢dopM Hego6POCOBICHOCTI B JOrOBIPHUX BIIHOCHHAX.
dyunamenransha crarta Cammepca B 1968 porri masia
BILIUB HA 1110 3MiHy [11]. 3petrrroro, i BILITUBOM (hop-
mysoBaub UCC, Gys10 IpUHATO TOJIOKEHHS, SKe TIPO-
TOJIOIITYE, 10 KOKHUI KOHTPAKT HaKJIa[gae Ha KOXKHY
CTOPOHY 060B’sI30K JOOGPOCOBICHOCTI TA YECHOCTI ITifT 4ac
tioro BukoHaHHs:A. 1{eil po3BUTOK CIIPUAB BUSHAHHIO JIOK-
TPUHU JO6GPOCOBICHOCTI B 3araJIbHOMY JOTOBIpHOMY ITpa-
Bi CIITA 3a mexxamu UCC [12].

¥ cucremi CIITA mo6pocoBicHICTE 32CTOCOBYETHCA K
(haxTHuHA JO6GPOUECHICTD Ta AK BIMOI'a IOTPUMYBATHUCS
CTaHIAPTIB AiJI0BOT MPAKTUKU B TOPTiBJII IPU yKJia-
nmeuHi gorosopis. I mompu Te, mo CIIIA majexuTs 10
AHIJIOCAKCOHCHKOI ITPABOBOI CiM’i, caMa 110 cobi Jo0po-
COBICHICTb Ma€ CyIlepeuwInBUil XapakTep, K 1 B mpasi
Amurii. 3acT0COBYEThCSA MEKUTBKA OKTPUH 3aCTOCYBaH-
HA Takoro npuHnuity. HaliBiomiimow KoHIIEMIIiero € Te-
0OpiA «BUKJIIOUEHHA». STiIHO 3 1€ TeOPier HeoOXiqHO
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BUABUTHU Ta He JIOMYCTUTU TPOABY HET0OPOCOBICHOI I10-
BE[IIHKU YYACHUKIB IIPABOBIJHOIIIEHHSA, a He HAMaraTu-
€S POSKPUTHU CYTHICTH IIPUHIUILY 3a JOTIOMOTOI0 HOTO
TiymadeHHsa. Ha [yMKy HayKOBIIiB, B aMePUKAHCHKIH
CYJIOBill TIPAKTHUII TOGPOCOBICHICTH 3aCTOCOBYETHCA AK
3ano0LKHUK, AKUI He JOITyCKAe ITPOTUIIPABHOI ITOBE/TiH-
KU, II10 TIOPYIIIyE «IyX yroau». [HIa Teopida nepegdayac,
1[0 B OCHOBI JIOGPOCOBICHOCTI JIesKATh TPUHITUTI CITPABE/-
JIMBOCTI Ta ies Tpo PiBHUIT PO3IIO/IiJI IPAB MK ydac-
HUKaMu npasBoBigHocuH. [Ipudomy cripaBeminBicTh
y il KOHIIEIIil 03HaYae PO3yMHICTh IIPU BUKOHAHHI
moroBopy. I1if1 piBHICTIO MaeThCA Ha yBasi 3amo0iraHHAa
MOYKJIMBOCTI OJTHIET CTOPOHU OTPUMATHU HEOOI PyHTOBAHY
BUT'O[Iy 3a paxyHOK iHmoi croporu [13, c. 179].

Cuig BKas3aTu, 10 TOUHMUHA 00CAT JOKTPUHU T00pO-
COBICHOCTI € TpeIMEeTOM IITUPOKUX HAYKOBUX /1e0aTiB
y CIIIA. OnHi HAYKOBII KPUTHUKYIOTH JOKTPUHY 34 Te,
110 BOHA IOTEHIIIHO 3aHAATO IIHPOKa. IHIm cTBep-
IKYIOTh, 1[0 JOKTPUHA HEI0CTATHBO IIUpoKa. IIpoTe
IIKaBo, 1110 aMEPUKAHCHKI BUEHI Ta CyqU 3arajioM 1oro-
IKYIOTBCSA, 10 IOKTPUHA T00POCOBICHOCTI BCTYIIA€E B [Iif0
stutie micsisa yriragenad kourparry. CIIIA we npuitus-
JIW 3aTaJIbHOTO FOPUIUIHOT0 060B ABKY JOOPOCOBICHOCTI
B JIOTOBIPHUX BiJHOCHMHAX, 32 BI[ICYyTHOCTi 0COOJIMBUX
BimaocuH. Cymu Ta Bueni CIIIA sarasiom BiTKHOarmoTb
TaKuii 060B’A30K Ha eTalll MeperoBopiB y BiHOCHHAX
cropiH. 3ayBaxkumo, 1o cyau CIIIA zasuuait cxurbHi
POBIIANATH 3aKOH 1 MOpaJib AK OKpeMi nmuTauHA [12].
Takum umHOM, 3arajioM, KOHI[ENITyaJIi3alia 3acagu
mo6pocosicaocTi B CIITA 3ocepemxena Ha ii merTi ra-
PaHTyBaTH, 110 CTOPOHU OTPUMAIOTH BUTOMY BiJl yTroau,
AKY BOHU JIOMOBIJIUCA MiK c00010. Jlo6pocoBicHICTh He
3aCTOCOBYETHCH, TOKU He Oyjie yKyiameHo aorosip. Tax,
y cmpasi «Birt v. Wells Fargo Home Mortgage» [14]
TMOTEHIIITHI TO3WYAJILHUKN TOIaJIU 0 CyAy Ha OaHK
3a MOpPYIIeHHS 30008 A3aHb J0OPOCOBICHOCTI, Y 3B’A3KY
3 TUM, 110 OaHK BiJIMOBUB y iXHili 3aABIli HA KPEIUT
ITosuuanbHUKYN 6araTo pasiB 06roBOPIOBAJIN CBOIO Kpe-
IATHY 3aABKYy 3 0aHKOM, IEepIl HiK [TOIaBATH 3aABKY
Ha kpenut. OQHAK Cy[ He BU3HAB, 110 KOHTPAKT OyB
YKJIJIEHU TPAMO Y1 HEABHO, BiJIMOBUBIITY [T03WUBAYAM
Y 3a/I0BOJIEHHI M030BY ITPO HMOPYIIIEHHSA 3acaau qo0poco-
BicHocTi. Cyn, 30KpeMa, 3a3HAUUB, 10 «0e3 KOHTPAKTY
HeMae IiCTaB [Jid HaB A3yBaHHS HEeABHOI yroau, AK
Yy KOHTPAKTI, TaK i B JEJTIKTi, OCKIJIbKY OyIb-AKa TTPUIH-
HAa I1030By BUHUKAE BHACJIIIOK JOTOBIPHUX BiTHOCUH».
B inmmiii cripasi [15], e mosuBau cTBepIKYBaB, 10 KOM-
TaHiA 31 CTPaXyBaHHA JKUTTA MOBUHHA 0yJia POSKPUTU
MOTEHITINHOMY 3acTpaxoBaHOMY iH(OpMAIlifo mpo [10-

148

IATKOBI BUTPATH [0 TOrO, SK II0JIiC, IIPO AKUI iIeThCH,
BiH mouas crutauyBatu, ¢y CIIIA Bigxuins 110308 Ipo
BIIIKOAYBAHHSA BIiIIOBITHO A0 JOKTPUHU JTI06pOCOBiC-
HOCTI 32 yOYIIeHHsd, AKI MaJIl MicIle 10 YKJIaJeHHA
KOHTPAKTY, OCKIJIbKU «HESIBHA yrojia J0OPOCOBICHOCTL
Ta 4ecHOl yroau 3aJIeKUTh BiJ] iCHyBaHHA 06230BUX [10-
TOBIPHUX BiJHOCHUH.

BuCHOBKH i IEePCIEKTHBH MOTAJIBIINX TOCJIi-
mxeHb. OTke, MOOPOCOBICHICTE iCHY€E B GLITBIIIOCTI ITPABO-
BUX CHCTEM 1 B 6araTbox pisHuUX rajgyssax mnpasa. [Ipore
3HAYEHHA ITi€1 KOHIIETIIi1 JaJieKo He y3romkeHe. HagiTh
caMa IpupoAa KOHIIEMIlii BUKIUKae cynepeuku. [1pu
IbOMY, ITiAX1/] CTOCOBHO ITPUHITUITY J06POCOBICHOCTI
B HAI[IOHAJIBHOMY 3aKOHO/IABCTBI Ta Cy/I0Bill IIPAKTUIIL
OKpEeMUX KpaiH BiAPisHAETHC, 3Ie0LILIIION0 B 3aJI€/KHO-
CTi Bijf TUITY TIpaBOBOi cucTemu. Tak, 30KpemMa, B KpaiHax
POMaHO-repMaHCHKOI IIPABOBO1 CUCTEMU BUKOPUCTOBY€ETh-
€A OUITBIIT TITUPOKUIM TTIXI/T 10 000B’ASKY JOTPUMYBATHCH
II06POCOBICHOCTI, TOOTO 1€ 060B’A30K IIOLINPIOETHCA AK
Ha YKJIaJIeHHA KOHTPAKTY, TaK 1 Ha MOro BUKOHAHHS.
Y nmepskaBax 3araJIbHOTO IIPAaBa BUKOPUCTOBYETHCS O1/TBII
BYBBKHII ITAXiIT, TOOTO 000B’A30K JOTPUMYBATHUCA T00OPO-
COBICHOCTI CTOCYETHCA TiJIBKM BUKOHAHHSA KOHTPAKTY.
ITi BigMiHHOCTI BILIMBAIOTH 1 HA PO3IJIAM BiAIIOBITHUX
CIIpaB y MOPAIKY IIUBLIBHOTO CYyTIOUMHCTBA.

B momanpmux HayKOBUX IOCIIIIKEHHAX TPOIIOHY-
€THCA 30CEPEIUTH yBary Ha JeTaJIbHOMY aHaJTi31 TpUH-
IUITLY TOOPOCOBICHOCTI B Pi3HUX MPABOBUX CHUCTEMAX
3 aKIIEHTOM Ha KOHKPEeTHI MPUKJIAIH 3 CYI0BOI MpakK-
tuku. Heo6XiTHO BUBUNUTH, K caMe Pi3Hi Cyau TiIyMa-
YaTh i 3aCTOCOBYIOTH I[eil MPUHIUN Y PiBHUX KpaiHax,
30KpeMa B THUX, 10 HAJIEIKATh 10 POMaHO-TepPMaHChKO1
Ta aHTJIOCAKCOHCHKOI MPABOBUX cucTeM. BapTo Takox
IOCJIIAUTH 1CTOPUUHUI POSBUTOK KOHIIEIIIiT J0OpOCcoBic-
HOCTI, 11106 3p03yMiTH Ti €BOIIOIII0 TA 3MIHU B PI3HUX
IPaBOBUX KOHTEKCTax. BasKIMBO 30cepequTu yBary Ha
THOPIBHAJILHOMY aHaJIi31 3aKOHOAABUUX MIIXO/IB 1 ITpakK-
THUKU 3aCTOCYBaHHSA JOOPOCOBICHOCTI Y HAITIOHAJILHUX
PaBOBUX CHCTEMAaX, BPAaXOBYIOUM CyYaCHI TE€HIEHIIil
miobastizarii npasa. Kpim Toro, BapTo 3BepHyTH yBary
Ha Te, AK IIPUHIUAII J0OPOCOBICHOCTI BILIMBAE HA Bpe-
TYJIIOBAHHSA CITOPiB ¥ cepi MUBLIBLHOTO CYyTOUNHCTEA,
30KpeMa, Ha MUTAHHA BUKOHAHHA KOHTPAKTIB Ta BUPi-
IIeHHA CII0OPiB Mixk cropoHaMu. IlomasteIin qoCciKeHH
MOKYTh TAKOK BKJIIOUATH aHAJTI3 BIUTUBY MIKHAPOTHUX
CTAHJAPTIB 1 peKOMEH/IAIliil HAa HAI[IOHAJIPHY IIPAaKTH-
Ky 3aCTOCYBaHHSA IPUHIUAMIY T06POCOBICHOCTI, a TAKOMK
BUBUYEHHS MOXKJIHNBOCTEIl rapMoOHI3aIlil ITUX MigX0IiB
Yy MI2KHAPOJHOMY KOHTEKCTI.
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3ACTOCYBAHHA WTYYHOIO IHTENEKTY
B APXITEKTYPI: MPABOBI ACINIEKTU

APPLICATION OF ARTIFICIAL INTELLIGENCE
IN ARCHITECTURE: LEGAL ASPECTS

AHoTauiA. BcTyn. Y CTatTi po327gatoTbCsl MpaBoBi npobiemu, SKi BUHUKAIOTb y 383Ky i3 3ACTOCYBAHHAM TeXHO/0Ril
WITYYHOR0 iHTeNIeKTY B APXITEKTYPHIl gis/IbHOCTI.

Merta. Cratra npucssadeHa gocnigxeHHIO MpaBoByx 3acag 3aCTOCYBAHHA TEXHOIORIN WTYYHOR0 IHTENeKTY Y NMPOeKTYBAHHI
OygiBenb Ta cropyq, BU3HA4eHHI0 HaLiOHA/IbHO20 Ta 3apybiKHO20 PiBHS MPABOBO20 pe2y/II0BAHHS BIgHOCHH, MOBA3AHMX 3 BU-
KOPUCTAHHAM OOEKTIB, CTBOPEHMX 3d /020 JOMOMO2010, OKPEC/IeHHIO 3a2a/IbHUX TeHgeHLUiii Ta NPO2HO3YBAHHIO BUK/IVKIB, L0
MoCTatoTb nepeg CyCriIbCTBOM Y 3B'A3KY BUKOPUCTAHHSAM Cy4aCHUX iHPOPMaLiiiH1X TexHonozii y cepi apxiTekTypu.

Marepianm i MeTogu. MaTepianamu gocigeHHs €: 1) HopMAaTUBHO-NPaBoBe 3a0e3neyeHHs pe2yloBAHHS BigHOCHH LLOGO
BUKOPVCTAHHS TeXHO/ORIN LTYYHOR0 iHTeNEeKTy B apXiTeKTypHisi cgepi; 2) npaui BiTun3HsHUX Ta 3apybixHuXx asTopi y cgepi
npaBoBoz20 3abe3neyeHHs OXOPOHW Pe3y/IbTAaTiB IHHOBALFMHOI GisiIbHOCTI B 2an1y3i apXiTeKTypu Ta MIiCTOOYgyBaHHSI.

Y npoLeci BU3Ha4eHHs1 0cobMBOCTel BUKOPUCTAHHS TEXHO02Ii LUTYYHOR0 iHTenekTy B apXiTekTypHiii cepi byamn 3actoco-
BAHI 3020/1bHOIOPUGNYHI TA CrewiaabHO-HAyKOBI METOgH gOCNIgIKEeHHS I0PUGUYHUX ABULL T 3AKOHOMIPHOCTE.

Pe3ynbTatn. CyyacHi iHpopmauiviHi TexHonozil BIMBAIOTL HA Pi3Hi chepy CycninbHO20 XUTTS, MPULLBUGLLYIOTb TA nosee-
LIYIOTb BUPILIEHHS! CKIAGHWX TeXHOMORIYHMX, yrpaBAiHCLKMX TA OP2aHIi3avifiHx npobiem. Y Libomy dcrekTi came y cdepi ap-
XiTeKTypy CrnocTepiaaloTbCsl LWMPOKi MOXIMBOCTI §O MPOeKTYBAHHS HOBKX OYygiBenb Ta Cnopyq i3 3aCTOCYBAHHAM TeXHO/102ii
LUTYYHO20 iHTeNeKTy. BogHouac, y CBITi, TaK i y Mexax YkpaiHu Hapasi He BUpobieHo EgUHMX Ta YCTaneHnx NpaBoBuX MigxogiB
LJ0gO BM3HAYeHHs1 NPABOBO20 pexxnMy 00 €KTIB, CTBOPEHMX 3a §ONOMO20I0 LUTYYHOR0 IHTe/NeKTY, BU3HAYEHHS iX HANeXHOCT Ta
obcsi_y BignoBiganbHOCTI 3a WKOGY 3aN0gisiHy y 383Ky 3 IX 3ACTOCYBAHHSAIM.

MepcnekTnByn. B €C 3akoH npo wTyyHwii iHTenexT (Artificial Intelligence Act) 2024 p cnpsmoBaHwyi, Hacamnepeg, Ha 3a-
XMCT OCHOBOMOJIOXKHUX MPAB Ta cB000g NOGUHM Big AKTUBHOR0 3ACTOCYBAHHS TEXHO/0RiM LUTYYHOR0 iIHTENEKTY. Y MOOMEHHSX
30KOHY He pe2/laMeHTOBAHI BIGHOCHHM LL0JO OXOPOHM NPAB iHTEeNeKTyd/IbHOI BIACHOCTi Ha 0O'€KTH, CTBOPeHi 3a ormoMo20t0
TeXHOJI02I LITYYHOR0 IHTE/IeKTY.

Ha BigmiHy Big €C, y HALiOHAIbHOMY 30KOHOGABCTBI MPABOBA OXOPOHA BiGHOCHH, L0 BUHMKAIOTb Y 3B’A3KY i3 3aCTOCYBAH-
HAM TeXHOJI02i LTYYHOR20 IHTeNIeKTY y MeXax aBTOPCbKO20 MPaBa pe2iaMeHToBAHA 3aKOHOM YKPAiHu «[1po aBTopcbke npaso
i cymMiXHI MpaBa». He3BwKatoumn Ha 1o20 npo2pecuBHi MONOKEHHS, y TeKCTi 3aKOHY YiTKO He BU3HAYeHO MUTAHHS HANeXHOCTI
NpaB Ha HeOPU2UHA/IbHI 00'EKTH, 32eHEPOBAHI KOMITIOTEPHOIO MPO2PAMOI0. 3a3Ha4eHe 3yMOB/Ioe noTpedy BUpILLeHHs yqac-
HUKAMK KOHKPETHMX gO20BIPHUX BIGHOCMH GAHO20 MUTAHHS MPU NO20GXKEeHH] YMOB BUKOPUCTAHHS KOMITIOTEPHUX Po2pam,
@YHKLIOHYBAHHSI IKMX OA3YETHCS HA TEXHOMORISX LUTYYHOR0 iHTE/eKTY.

Knio4oBi cnoBa: Wy4HMit iHTeNeKT, apxiTekTypd, KOMTI0TepHa Npo2pama, npaso ocobmBo20 pogy, npaso €C.

Summary. Introduction. The article deals with the legal issues arising in connection with the use of artificial intelligence
technologies in architectural activities.

Objective. The article is devoted to the study of the legal basis for the use of artificial intelligence technologies in the design
of buildings and structures, determination of the national and foreign level of legal regulation of relations related to the use of
objects created with its help, identification of general trends and forecasting of the challenges faced by society in connection
with the use of modern inorganic technologies in the field of architecture.



// UusinbHe npaBo i uMBiNbHUIA Npouec; cimeliHe Npaso;
MiXXHapoAHe npuBaTHe npaso //

// MiskHapofiHUi1 HayKOBUM XXypHan «IHTepHayka».
Cepia: «lOpuaununi Hayku» // Ne 7 (77), 2024

Materials and methods. The materials of the study are: 1) regulatory and legal support for the regulation of relations regarding
the use of artificial intelligence technologies in the architectural field; 2) works of domestic and foreign authors in the field of
legal support for the protection of the results of innovative activities in the field of architecture and urban planning.

In the process of determining the specific features of the use of artificial intelligence technologies in the architectural sphere,
the author applied general legal and special scientific methods of studying legal phenomena and patterns.

Results. Modern information technologies affect various spheres of social life, accelerate and facilitate the solution of complex
technological, managerial, and organizational problems. In this aspect, it is in the field of architecture that we can observe wide oppor-
tunities for designing new buildings and structures using artificial intelligence technologies. At the same time, neither in the world nor
in Ukraine have unified and well-established professional approaches been developed to determine the regulatory regime of objects
created with the help of artificial intelligence, to determine their ownership and the scope of responsibility of the relevant entities.

Prospects. In the EU, the Artificial Intelligence Act of 2024 is aimed primarily at protecting fundamental human rights and
freedoms from the active use of artificial intelligence technologies. The provisions of the Act do not regulate relations regarding
the protection of intellectual property rights to objects created using artificial intelligence technologies.

Unlike in the EU, in national legislation, legal protection of relations arising from the use of artificial intelligence technologies
within the framework of copyright is regulated by the Law of Ukraine “On Copyright and Related Rights”. Despite its progressive
provisions, the text of the Law does not clearly define the issue of ownership of rights to non-original objects generated by
a computer program. This necessitates that the parties to contractual relations should resolve this issue when agreeing on the

terms of use of such computer programs which use artificial intelligence technologies.
Key words: artificial intelligence, architecture, computer program, special kind of law, EU law.

Hoc'ranomca mpoGiemu. Hesparkaroun criramui
YMOBU BOEHHOTO Yacy Hapasi MOKHA KOHCTATY-
BaTH, 10 O[THIEH0 13 chep eKOHOMKH, AKa Oymae CTPIMKO
PO3BUBATHUCA B YMOBaX MIOBOEHHOI PO30YI0BU YKpPAiHU €
rajyss OyJiBHUIITBA Ta apxiTekTypu. Pasom 3 renesucom
IT-chepu Ta 3pocTaHHAM 3arajbHOTO PiBHA iHpOpMAa-
TH3allil BCiX CYyCOUTLHUX ITPOIIECiB, Oy/AiBeJibHA rajly3b
Oy/ie OCHOBOIO 3aJIyYeHHS KalliTaJI0BKJIaJIeHb Ta iHBeC-
THUIIIHHOT TPUBA6GINBOCTI EKOHOMIKY TTOBOEHHOT YKpaiHU.

He BumamkoBo, 1110 BIPOBAKEHHSA CyYacHUX iHGOp-
MAariHUX TEXHOJIOTiH y rairysi GyQiBHUIITBA Ta apXi-
TEKTypPH, 3aCTOCYBaHHA HOBITHIX METOQUK y TIpoIlecax
MicToOyyBaHHA, INIAHYBaHHA Ta 3a0yJ0BU TEPUTOPI,
IIPU TIPOEKTYBAHHI ECTETUYHUX Ta €PrOHOMIUHUX Oy/i-
BeJIb Ta CIIOPY/] 3 YPaXyBaHHAM BUKJIMKIB, TIOTEHIIITHUX
PUBUKIB Ta 3arpo3 Cy4acHOCTI MAOTh OyTH IIPeIMEeTOM
MTIBUIEHOT yBaru AK 3 00Ky IPEICTaBHUKIB TEXHIUHOL
chepu (apxiTeKTOPiB, IHKEHEPIB, IIPOEKTYBAJILHUKIB
TOIIO), TAK Cepel] HAYKOBIIIB, AKI BiKe 3apas MawTh Bpa-
XOBYBATHU peaJtii po3BUTKY iH(GOpMAIiHHIX TeXHOJIOTIH
P ITPOTHO3yBAHHI HATIPAMKIB CYCHIJILHOTO PO3BUTKY.

3asHaueHi acueKTu MamTh OyTU TAKOXK Y (OKyci
3aKOHOIaBYOl yBaru npu (GPOpMyBaHHI CyUaCHOI CHC-
TEeMU IIPABOBOT0 PEryJIIOBAHHSA BiJIIOBIHOTO KOJIa Cy-
CITIJIBHUX BiTHOCUH, BPAXOBYIOUH 3arajIbHUI €BpOTIei-
CBbKWIT BEKTOpP MOOYI0BU JEePIKaBOTBOPEHHA YKpaiHU
Ta TPUCKOPEHOI JiJKITasi3allil CyCIIiJIbHUX MPOIECiB
Cy4acHOCTI.

OpHiel 13 HOBITHIX TEH/IEHIIN, AKI II0OCTAITE IIEPE]]
CYCITIJIBCTBOM € aKTUBHUI PO3BUTOK TA BUKOPUCTAHHSA
TEXHOJIOT1H IITYYHOr0 1HTEJIEKTY Ta BUPIIIEHHA TUX
Ipo6JIeM Ta PUBHKIB, AKI MOKYTh BUHUKAIOTD Y 3B A3KY
3 IX 3aCTOCYBaHHAM y Pi3HUX chepax JIIOACHKOI JKUTTE-
OIAJIBHOCTI, y TOMY YHCJI y TajIysi apXiTeKTypH.

CyuacHi iH(opMarriiiti TeXHOIOTI1 BIJIMBAIOTH HA
pisHi cepu CYCITIIBHOTO JKUTTH, IPUIIBU/IIIYIOTEH Ta
TOJIETIIYIOTh BUPIIIEHHA CKJIQJIHUX TEXHOJIOTIYHUX,
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VIIPABJIIHCHKUX TA OPTaHI3aIliiHUX ITpobiieM. ¥ oMy
acreKTi caMe y cepi apXiTeKTypH CIIOCTEPiraroThbCs
MIMPOKI MOYKJIMBOCTI IO ITPOEKTYBaHHA HOBUX Oy/TiBEJTh
Ta CIIOPYy/ i3 3aCTOCYyBaHHAM TEXHOJIOTIH IITYYHOTO 1H-
Tesiexty. BomHouac, y Mekax 1mpaBoBoi ILUIONIMHN BUHU-
Kae 3HauHe KO0JIO ITUTAHD II[0I0 00CATIB Ta MOTEeHINHHIX
PUBUKIB BUKOPUCTAHHSA TAKUX TEXHOJIOTIH y mporecax
APXITEKTYPHOI'0 MJIAHYBAHHSA Ta ITOJAIBIIOT0 Oy Ti BHUIL-
TBa 3a3HaUYeHNX 00 €KTiB. BoHu moB’sizaHi i3 BUBHAUEH-
HAM (Qirypu TBOPIIA BIIIOBIITHOTO TBOPY ApXiTEKTYpH,
CTBOPEHOTO 34 JIOIIOMOT'0I0 TAKUX TEXHOJIOTiH, Topy-
IIeHHA TPaB TPeTixX 0ci0 y mpoijecax MPoeKTyBaHHSA,
a TaKOyKk BUSHAYEHHA BiAIIOBITAJILHNIX 0Ci0 3a TOMUJIKA
y OyIOiBJIAX Ta CIIOPYHAX, IX IIIIICHOCTI Ta KOHCTPYK-
TUBHOI IPUAATHOCTI y pasi ix moOyqoBU Ha MiJcTaBi
apXiTEKTYPHUX ITPOEKTIB, CTBOPEHUX 3 3aCTOCYBAHHAM
ITYYHOTO 1HTEJIEKTY.

DopMyTIOBaHHA IIijIed cTaTTi (IIOCTaHOBKA
3aBHaHHA). MeTo0 TaHOoTO HAYKOBOTO TOCJIiIKeHHA
€ PO3IJIAJ TPABOBUX 3acCaJ] 3aCTOCYBAHHA TEXHOJIOTI
LITYYHOI'O iHTEJIEKTY Y IIPOEKTyBaHHI Oy/IiBeJib Ta cIio-
PyI, BUSHAUYEHHS HAI[IOHAJIBHOTO Ta 3apy0isKHOT0 PiBHA
IPABOBOTO PEry/IIOBaHHA BIHOCHUH, IT0B'SA3aHUX 3 BU-
KOPHMCTAHHAM 00 €KTiB, CTBOPEHHUX 34 HOro JOIIOMOI0XO,
OKpeCJIeHHA 3araJbHUX TEHIEHITIH Ta MPOrHo3yBaHHSA
BUKJIUKIB, 110 TI0CTAOTH IIePe[] CYCITLIILCTBOM Y 3B’ A3KY
BUKOPUCTAHHAM CyYaCHUX 1HQOPMAITIHUX TEXHOJIOTIH
y cepi apxiTeKTypH.

AnaJjtiz ocTaHHIX DOC/IIKeHb i myOiKaii.
ITuranHA 0XOPOHU MPAB HA TBOPU apXiTEKTypPU OyJsiu
IIPeIMETOM HAYKOBOI'O PO3IVIALY Ta mocrimxeHus A. Bep-
ourpkoi [1], €. I'pexosa [2], H. Muporenko [3], O. Opiirox
[4], X. Tapacenxo [5] Ta inmmx Buenux. Haykosii K. Se-
pos [6], }O.Kamina [7], . [Tpwrunko [8], 1. Axy6iBchkmit
[9] pocmimxyBamu mpaBoBi IpobemMu, 0 BUHUKAITh
y TIpOIleci 3aCTOCYBAHHA IMITYYHOTO 1HTEJIEKTY y cdepi
1HTeJIEKTYaJIbHOI BJIACHOCTI.
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Pazom 3 Tum, Hapasi y BITUM3HAHIN NIPaBOBii Ha-
YIIi BiIMiYaeThCA BiICYTHICTh CUCTEMHUX IOCII/IKEHD
Ta OL[IHKYU MPABOBUX ITPO0JIEM, 110 MOXKYTh BUHUKATHA
y 8B’'ABKY 13 3aCTOCYBaHHA Cy4YacCHUX iH(pOpMAIiHHIX
TEXHOJIOTIH Ta TeXHOJIOTIH IITYUYHOr0 IHTEJIEKTY ¥ cdepi
apXiTeKTypH Ta MicTOOyLYyBaHHA, III0 3yMOBJIIOE aK-
TYaJIbHICTh IAHOTO JAOCJIKEeHHA. BUHATKOM y [IbOMY
acrekri € HaykoBe mocaimkenus O.Hikomaesoi [10],
OPUCBAYEHA TIPABOBOMY PEKUMIi TBOPIB apXiTE€KTypH,
CTBOPEHUX 3 BUKOPUCTAHHAM IITYYHOTO iHTEJIEKTY. fIK
3a3HAYAE HAYKOBUIIA IITYYHUHN IHTEJIEKT HE MOYKe Oy T
BUBHAHMUI Cy0 €KTOM aBTOPCHKOTO IIpaBa, AKIIO HIeTh-
CA TIPO TBip apXiTeKTypu. ABTOPCHKI ITpaBa HA 00 €KT
apxiTekTypw, 3 mo3utlii Buenoi [10, c. 215], maroTs OyTu
POBIIoIiJIeH] MiK PO3POOHUKOM IITYUYHOTO 1HTEJIEKTY
Ta apXiTEKTOPOM 3aJIeKHO BiJi CTYIEeHS BUKOPUCTAH-
HA BiIIOBIJHOTO IPOTPAMHOI0 TIPOAYKTY Y CTBOPEHHI
TBOPU apXiTEKTYypU Ta BHECKY BJIACHE apXiTeKTopa fK
KOPUCTyBaya IITYYHOTO i1HTEJIEKTY.

Buxkian ocHoBHOro Marepiasy. B ocranui poku
apxXITEeKTypPHi 6I0P0 Ta KOMITaHii BCe YacCTillle MOUNHAIOTh
3aCTOCOBYBATH y IIPOLIEC] IPOEKTYBaHHA Oy/IiBeJIb Ta CIIo-
Py KOMITIOTE€PHI IPOrpaMu 3 eJIeMeHTAMU TeXHOJIOTIH
IITYYHOTO 1HTEJIEKTY. IHCTPpyMEeHTY CTBOPEHHA IMIKY,
raki ax XKool, Dall-E, Midjourney i Stable Diffusion,
JI03BOJISIOTH 0€3 3yCHUJIb CTBOPIOBATH HOBI TU3aliHU XMa-
pouociB, y BUIVIAI (DAHTA3IHHOTO TOETHAHHA HAYKOBOI
danTacruru Ta mogepHy [11].

IITyuynuit iHTEIEKT MOYKe TaTU MTOYATOK «HEOKJIa-
CUYHOMY (DyTYPUCTUUHOMY» APXiTEKTYPHOMY CTHIIIO
1 IPU3BECTH /10 BEJIMKUX 3MIiH B qu3aiiHi. Taky IyMKy
B inTeps’to Dezeen BHUCIIOBUB KUTACHKMIA apxiTerTop Tim
Dy [12]. ¥ pamrax rpoexry The Al Stone Carver @y cTBo-
PUB cepito KarriTesieii KOJIOH 3a JOIOMOT0I0 reHepaTopa
3o0paskens Midjourney, sxi motim OysIu BpydYHY BUCIUeH]
B KaMmeHiB Kommaniero Apfel. 3a ciroBamu Dy, 11 IprKIIaT
TOTO, AK INTYUYHUI 1HTEJIEKT MOYKe TIOE/THYBaTH Pi3H1 KOH-
erIii, i B I[bOMY HOJIATAE Horo rojioBHa cwia [12].

Bigraxk, y chepi apxiTeKTypu HIpOBiIHI IIPOEKTY-
BaJIbHI Ta MU3aHEPCHKI KOMMAaHil BiKe aKTUBHO 3a-
CTOCOBYIOTH T€XHOJIOTIT INTy4YHOTro iHTeJIeKTy. IIpu 1160-
My, cepa Ta 06CAT IX BUKOPUCTAHHA Y HAMOIMKIME
HepCIeKTUBi OyAyTh Jiniiie 3poctaru. ToMy HeBUTIAMd-
KOBO, II[0 AK Y HAyKOBUX KOJIaX, TAK i cepeJ I0PUCTiB-
NPAKTHUKIB BUHUKA€E BCe OiJIbIlle IPABOBUX IIUTAHD,
0B’ A3aHUX 13 3aCTOCYBAHHAM TEXHOJIOTIH IIITYUYHOTO
1HTEJIEKTY, 1[0 TOTPE0YITh CBOTO 3aKOHO/IABUOI0 BU-
PillIeHHA Ta HOPMATUBHOTO PETYJIIOBAHHA.

OpHiero 3 0CHOBHUX IIPO0JIEM, 1[0 BHOKPEMIIIOEThCA
y cdepi BUKOPUCTAHHA i1HQOPMAIIHHNX TEXHOJIOTIH
B apXIiTEKTYpi € MUTAHHA IIPABOCy0 €KTHOCTI IIITYYHOTO
iHTeJieKTy. [HIIMMU cjioBaMu: KOr0 BU3HAYATU TBOP-
I[eM TBOPY apXiTeKTypPHU, CTBOPEHOTr0 MITYyYHUM iHTE-
JIEKTOM — BJIACHE CaMUU IITYYHUH 1HTEJIEKT, TBOPLIA
(po3poOHUKA) IIBOTO IIITYUYHOTO 1HTEJIEKTY, IOr0o BJIac-
HHUKa Y1 KopucTyBada. CIuHOI IyMKH 3 IhOT0 TIPUBO/LY
y HAYKOBIi Teopii Hemae. ToMy, BapTo pOSIJIAHYTU Ta
IpOaHaJIi3yBaTH Pi3HI ITiIXO0IH.

3rifgHO MMEepIoro IMiaXoAy 00 €KTH, CTBOPEHI MITyd-
HUM 1HTEJIEKTOM He MOMKYTb OTPHUMAaTU IPABOBY 0XO-
POHY Ta € cycHuUTbHUM HamoaHHAM. [[puXmIbHUKY 11iel
KOHIIETIITi1 BBAYKAIOTH, III0 TAKi 00’ €KTH HE € Pe3yJIETaToM
IHTEJIEKTYaJIbHOI Ta TBOPUOI MiAJBHOCTI. BifmoBimHo
IIpaBa iHTEJIEKTYaIbHOL BJIACHOCTI HA TaKi 00 €KTU He
BUHMKAIOTh, & CAMi 00 €KTH MOKYTh BiJIbHO BUKOPHUCTO-
ByBaTucs Oyab-AK0 0c000r0 0e3 3rogu Ta 6e3 BUILIA-
T1 BuHaAroponau. IIpore, Taka KOHIIEMI[A CYIIEPEUYNTh
CYTHOCTI IPaB 1HTEJIEKTYaJILHO1 BJIACHOCTI, AKI MAKOTh
XapakKTepusyBaTHUCA BUCOKUM PiBHEM OXOPOHU, 110 0~
noMarae 3a6e3MeUnTH MATPUMKY 1 POSBUTOK TBOPUOCT1
Ta IHTEJIEKTYAJILHOI JIIAIBHOCTI B iHTEpecax AK TBOPIIIB
1 CHOKMBAYIB 1HTEJIEKTYaJIbHOI BJIACHOCTI, TaK 1 KyJIb-
Typu 3arajgoMm. Kpim Toro, koMmmaHii, AKi iHBECTYOTb
Y PO3pOO0JIEHHA IITYYHOTO IHTEJIEKTY Ta CTBOPEHUX Ha
0T0 OCHOBI 00’€KTIB 1IHTEJIEKTYaJIbHOI BJIACHOCTi, MO-
SKYTh IIPUITMHUATH CBOIO TisJIBHICTD, 0 CTPUMYBATHMe
PO3BUTOK iH(OPMAL[ITHUX TEXHOJIOTI Ta IHHOBALIMA.

3rimgHo 1HIIO0r0 (AHTPOIIOIEHTPUYHOTO) ITIIX0Iy aB-
TOPOM 3aBKIU € JIIOAUHA, A IITYYHUH 1HTEJIEKT MOKe
OyTu Jiuiiie iHCTPyMeHTOM B 11 pykax. lle Tpaguititiauii
MIOXia, ajske 3a HaAIlOHAJIBHUM 3aKOHOIAaBCTBOM TBO-
pueM Moxke OyTU BUKJIIOUHO JIIOAWHA. BimmoBigHO 10
ct. 1 3akony Ykpaiuu «IIpo aBTopchbEe IIpaBo i cyMixKHi
mpaBa» [13] aBropoM € izuura ocoba, KA CBOEIO TBOP-
YO0 TiAJILHICTIO CTBOPHJIA TBIp.

IlepeBaraMmu aHTPOIIOLEHTPUYHOI KOHIIEIIITIl € BifI-
CYTHICTh IOTPEOHU JOaTKOBOI 3aKOHOIaBUO] peryjiaMeH-
TaIlii BiJTHOCUH III0JI0 OXOPOHU TBOPiB apXiTEKTYPH, CTBO-
PEeHUX 3a JOTIOMOTO0I0 TEXHOJIOTIH MITYYHOTO 1HTEJIEKTY.
Kpim Toro, Ha BigMiHy Bif IorepemHbol KOHITEIIITI,
Y CYCITiJIbCTBA Oyjie MOTHBAIlIA Ta CTUMYJI CTBOPIOBATH
HOBI 00’€KTH iHTEJIEKTYaJIbHOI BJIACHOCTI, 11106 OTPUMAaTH
€KOHOMIUHY BUTOAY BijI ix BuKopucTaHus. [ [puxuibHu-
KU IBOT0 ITIX0MY HABOOATH APTYMEHTH, 110 IITYYHUE
1HTEJIEKT He € TIOBHICTI0 aBTOHOMHOIO CUCTEMOIO Ta 3aJIe-
JKUTH BiJT JTIOMUHU, 3aJIE?KUTH BiJT ITPOrPaM Ta aJIrOPUT-
MiB, SIKI HAIIMCaHI JIIOJIUHOIO Ta BiJT A1l KOPHUCTyBa4a.

Boamouac, 3a Takoro miaxoqy BUHUKAe MUTAHHA:
KOT0 K BUBHABATU TBOPIIEM — PO3POOHUKA YU KOPUC-
TyBada IITy4HOro iHTeJiekry. Tak, Ha mymky Hina Bpy-
CTJTIHA TIpaBa 1HTEJEeKTYyaJIbHOI BJIACHOCTI Ha Po0OTY
CTBOPEHY IIPOTPaMOI0 MaTh HAJIEKATH IIPOTPaAMICTY,
OCKLJTBKU caMe 3aBSAKU H0T0 TBOPY (IIporpaMHoOMYy 3a-
OeameueHHI0) 0yJI0 MTOPOPKEHO 1HIIUIL TBIP, & OTMKE BiH
€ JIOTIYHUM BJIACHUKOM IIpaB Ha Hboro [14, c. 306].

HemomikoM mporo migxomy € Te, 110 BUSHAHHSA PO3-
POGHUKA TBOPIIEM 06 €KTIB 1HTEJIEKTYaJIbHOI BJIACHO-
CTi He BIJIIIOBIJae 3araJbHIM BIMOraM 3aKOHOJABCTBA
PO IHTEJIEKTYaJIbHY BJIACHICTb, a/PKe PO3POOHUK, AK
IIPaBUII0, He 0epe yJacTi B IIPOIieci CTBOPEeHHI 06’eK-
TiB. SIKIIO K TOBOPUTU IIPO KOPUCTYBaUa MITYYHOTO
1HTEJIEKTY SK TBOPIA 1HTEJEeKTYyaJIbHOI BJIACHOCTI, TO
H0T0 [Iil TTOJIATAI0TH ¥ 3aILyCKy KOMIT FOTEPHOI IIPOTPaMH,
3aBaHTAYKEHHI TIEBHUX MaTePiaJIiB, BCTAHOBJIEHHIO Ha-
JIAIITYBaHb TOIIO, AKI TAKOK HE MOYKHA TIOBHOI MipOI0

BBAYKATU TBOPYOIO JIAIBHICTIO.
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fAx caymao 3asnauae O. HikosraeBa «0CHOBHUM ITH-
TaHHAM IIPO BUBHAUEHHS aBTOPCTBA TBOPY CTBOPEHOTO
3 BUKOPUCTAHHAM IITYYHOT'O IHTEJIEKT € PO3IIO/IiI aB-
TOPCHKUX TIPAB MK PO3POOHUKOM IITYYHOTO IHTEJIEKTY
Ta MOro KOPUCTYBAYEM, III0 Y CBITOBIM MPAKTHUIT 3Iilic-
HIOETHCA 200 HA KOPUCTh PO3POOHUKA, 200 CIILILHO MiK
PO3POOHUKOM Ta KopucTyBaueMm. BiacHe 1je muTaHHA
Mae BUPINIyBaTUCA 3 OIVIALY Ha CTYIIHb aBTOMAaTU3a-
Iii IpOIIeciB CTBOPEHHA TBOPY apXiTEKTYPH Ta y4IacTi
apxiTeKTopa, AKUU BUKOPUCTOBYE IITYUHUU 1HTEJIEKT
y Hioro cTBOpeHHi Ta BrijeHHI» [10, c¢. 215].

Icrye Takoxk KOHIIEIIITA BUSHAHHSA «TBOPIIEM» 00 €K-
TiB iHTEJIEKTyaJIbHOI BJIACHOCTI CaMOI0 IITYYHOTO iH-
tesekty. Paan E660TT HaBOgUTE HACTYITHI apryMeHTU
I[0/T0 BUSHAHHSA aBTOPOM IIITYYHOTO 1HTEJIEKTY: He MOXK-
Ha HAUIATA aBTOPCTBOM JIIOIMHY, AKA HE € IIPUUIETHOIO
IT0 CTBOPEHHSA pe3yJIbTaTy; HEMOKIINBO iIeHTH(IKyBaTH
JIIOIVHY, SIKA € «IPUYETHOI» JI0 Pe3yJIbTaTy; SKII0 3a
IITYYHUM iHTeJIeKTOM He OyZe BUSHAHO aBTOPCTBA, TO
oro po3poOHUKU He OyAyTh 3alliKaBjieHi B H10TO PO3-
BUTKY Ta HOBHUX BIJKPUTTAX Ta OyOyTh 3aJIMIIATH I
BIIKPUTTA ITi OXOPOHOI KOMEPIIifiHol TaeMHwMIl [15,
c. 1103-1104].

IIpoTe, He3BakarOUu Ha CyTTEBI IIepeBarud TaKoOl
KOHIIeIIIil, BOHA € IIPo0JIeMHO0 B Ti peasIisarrii, aasxe
norpebye po3poOKy Ta 3MiHYy MPaBOBOI JOKTPUHU Ta
3aKOHOIABCTBA, OCKLJILKH Mepeqdavae CTBOPEHH IIpa-
BOCY0 €KTHOCTI IIITYYHOT'0 iIHTEJIEKTY Ta 3aIIPOBAIMKEHHA
KOHIIEIIII] «eJIEKTPOHHOI 0co0m». HaBiTh, AKIINO BIIKU-
HYTH TOH (DaKT, 1110 aBTOPOM MOKe Oy TH JIUIIIE JIIUHA
Ta JOIIYCTUMO iCHYBAHHS IIPABOCY0 €KTHOCTI IITYYHO-
ro 1HTEJIEKTY, TO 3aJIUINAEThCA TUTAHHSA, UM MOKHA
B3arajii Ha3BaTu MPOIeC POOOTHU IITYYHOTO IHTEJIEKTY
TBOPUOIO IIPAIElo.

IIpUXMIBHUKN KOHIIEMIIII BUSHABATH TBOPLIEM 00 €K-
TiB IHTEJIEKTYaJIbHOI BJIACHOCTI 0€3I110cepeqHbo cCaMuil
IITYYHUHN 1HTEJIEKT, ITPOIOHYTh BBECTH Y IPABOBY
OOKTPUHY HOBUI OKpeMUIi Cy0 €KT IIPaBOBIIHOCHH —
«@JIEKTPOHHY 0Cc00y», iKa Oy/Ie HaIiIeHa IIPaBoCcys €K-
THICTIO0, TOOTO MATH MPABO3IATHICTD TA M1€3IATHICTD.

fAximo posrisamaTi IpaBoCcy6 €KTHICTD eJIEKTPOHHOL
0co0U SIK OKPEMOTro Cy0 €KTa, aHAJIOTTUHOTO JIFOUHI, TO
1if HeOoOXITHO OTPUMATH IIEBHUIT HAOIP IIPaB, CXOMKUX 10
JofchKuX. Jlo mpuKIay, piBHOIPABHICTh €JIEKTPOHHUX
0ci0, BIJIBHUI POSBUTOK 0COOMCTOCTI €JIEKTPOHHOIL 0c00H,
HEBIIUyKyBaHICTh IpaB 1 ¢B06OM eJIEKTPOHHOI 0co6u
Tomro. [Ipore, Ha maHOMy eTami PO3BUTKY TEXHOJIOTIH
IITYYHOTO iHTEJIEKTY, MabyTb, HEMOKJINBO ITOBHICTIO
BaKPIMUTHU CAMOCTIHHY IIPABOCY0 €KTHICTH 3a IITYYHUM
inTesiekroM. HaisieHHA MITYyYHOTO 1HTEJIEKTY IIPaBo-
Cy0’eKTHICTIO TTepeadadae B TOMY YKCITI HATiJIeHHS H0ro
JIEJIKTO30aTHICTIO, TOOTO HECTH BIAIOBIZAJILHICTE 34
cBoi mii. PeastizyBatu 11€ 1OCUTH CKIJIATHO aJ3Ke IITY4-
HUH 1HTEJIEKT BOJIOAiE€ 00MEKeHOK BPAa3JIMBICTIO 0
TOKapaHHA.

Ilepuri cripo6u y 3ampoBaKeHHI KOHITEMI1 eJIeK-
TPOHHOI 0cobu posranamnTsea B €C. Bapro sasnaunTi,
mo y 2017 p. €Bporneiicbknii mapiaMeHT IIPUHHAB HA
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po3miAm mpoekT Pe3ostiolii Ipo mpaBoBuMii craTyc po6o-
TiB AK «€JIEKTPOHHOI ocobrcTocTi» [16].

Y msomy 3B’sA3Ky K. 3epoB 3asHauae 1po e, 1110 «aB-
TOpPCHhKE MPaBO MOIJVIO 0 BUHUKATHU MEPBICHO y «EJIEK-
TPOHHOI 0co0m», a camMa 1A ocoba Jisasa 0 aHAJIOTIUHO
JI0 HOPM ITPO IpUAUYHI ocobu. Ak 1 opuauuHa ocoba,
«eJIEKTPOHHA» 0c00a Moryia 6 po3TIAAATUCA AK IITY4-
HU QIKIIHHAN cy0 eKT, 110 TOIYyCKAEThCA JIUIIE 3 IOPU-
IUYHOI0 MeTox0» [6, ¢. 30].

CyTT€BUM MOIITOBXOM Yy PO3BUTKY IIPABOBOIO PEry-
JIFOBAHHA BIJHOCHH, II0B'A3aHUX 3 BUKOPUCTAHHAM TeX-
HOJIOTIH HITYYHOTO 1HTEJIEKTY CTaJI0 IpuitHATTA B €C
3axony mpo mryunwuii inTesexr (Artificial Intelligence
Act), yxBamenoro 13 6epesus 2024 p. [17]. 3azuaue-
HUM 3aKOHOM 3a00POHAETHCA PO3ITI3HABAHHA €MOITii
B OCBITHBOMY Ta MIPO(MECIiTHOMY CepPemoBHIII, COITiaThb-
HUM CKOPUHT, IPOTHO3 Ta MAHIMYJIIOBAHHA JIFOICHKOTO
MOBEIiHKO0 a60 BpasJIUBUMU MiCHAMU 34 JOIIOMOI'00
ITYYHOro iHTeJIeKTy [18].

Hogi npaBusia 3a60pOHATE TIEBHI JIOATKA IITY4-
HOTO IHTEJIeKTY, AKi 3arpolKyITh IIpaBaM I'pOMajsAH,
BKJTIOUHO 3 CCTeMaMu 6i0MeTpUYHOI KaTeropusariii Ha
OCHOBI KOH(ITEHITIHNX XapaKTePUCTHUK 1 HeI[iJIbOBOT0
30upaHHA 300paskeHb 00,1Yb 3 [HTepHETY 260 3amuciB
KaMep BiJeocrocTepeskeHHA IJIA CTBOPEeHHA 6a3 JaHuX
posmizHaBaHHA. Po3misHaBaHHA eMOIliil Ha POo6OUOMY
MICIIi Ta B IIKOJIAX, COI[iaJIbHA OI[IHKA, IIPOTHO3YBAHHSA
(ke I'PYHTYETHCA BUKJIIOUHO HA IPOMLIIOBAHHI 000U
Y OIIHINI Ti XapaKTePUCTUK), & TAKOXK IITYYHUHN 1H-
TEJIEKT, AKUU MaHIMyJII0€ JIOICHKO0 MTOBEIIHKOK a60
BUKOPUCTOBYE BPA3JIUBI MicIlA JIFOIel, TaKoXK Oyme 3a-
6opoueno [18].

Taxum ynHOM, 3aK0H Ipo mTyuHuil iHTeaekr €C
CIPSAMOBAHUI, HacaMITepes, Ha 3aXUCT (PyHIAMEHTATb-
HUX IIPaB JIIOIUHY, IeMOKpaTii, BEPXOBEHCTBA IIpaBa Ta
CTIAKOCTI HABKOJIMIITHBOTO CEPEIOBUIIA BiJl 3aCTOCYBAH-
Hs TEXHOJIOTIH IITYYHOIO iHTeJIeKTy. AKT BCTAHOBJIIOE
3000B’A3aHHA Ha OCHOBI IMOTEHITINHUX PUBUKIB 1 PIBHSA
BILUIMBY TAKUX TEXHOJIOTIM HA CYCHLJIBCTBO, 3aXUCTY
Ta 00POOKU ITePCOHATBHUX JAHUX TA 1HIIOI UyTIIUBOL
irdopwmarrii. BomHouac, y 3asHaueHomy 3aKoHi He per-
JIaMEeHTOBaHI BITHOCHHH III0O0 OXOPOHU IIPAB iHTEeJIeK-
TyaJIbHOI BJIACHOCTI Ha 06 €KTH, CTBOPEHI 3a OITOMOI0I0
TEXHOJIOTIH IITYYHOT'O 1HTEJIEKTY.

Y HaIioHAJILHOMY 3aKOHOOABCTBI cIipoba pervia-
MEHTYBATU Bi[THOCUHMU, IOB’A3aHI 3 0XOPOHOIO ITPaB
IHTEJIEKTYaIbHOI BJIACHOCTI Ha 00’ €KTH, CTBOPEHi 3 BU-
KOPUCTAHHAM IITYYHOTO 1HTEJIEKTY OyJia 3jilicHeHa
y HOBOMY 3akoHi Ykpaiuu «I[Ipo aBTopcbke mpaso i cy-
mizkHI ipaBa» Big 01 rpygua 2022 p. (HabpaB YMHHOCTL
01 ciuma 2023 p.).

AnaJti3youn moJI0KeHHA 3a3HAYEHOT0 SaKOoHY, Ha-
camMmepe/i, Bil3BHAYNMO, 1[0 Y 1OTO HOpMAax He 3aCTo-
COBYETBCA KaTeropid «IITYyYHUH iHTeJeKT» a0o0 «TBip»
Yy KOHTEKCTi 00’€KTIiB CTBOPEHUX 32 [I0IIOMOI0I0 TEXHO-
Jioriit mrryyHoro intesiexry. Haromicts, y Tekeri Saxo-
HY BUKOPHUCTOBYEThCA IOHATTA «IIPAaBO SUl generis Ha
HEOPUriHAJIbHI 06’€KTH, 3reHepPOBaHI KOMIT IOTEPHOI0



// International scientific journal «Internauka».
Series: «Juridical sciences» // N2 7 (77), 2024

// Civil law and civil procedure; family law;
private international law //

mporpamoro (mporpaMamMu)», a He TePMiH «IITyJHU
1HTEJIeKT».
¥ HasBi BiAMOBIIHOI cTATTi S3aKOHY ifle MOBa He IIpo
OXOPOHY aBTOPCHKUX UM CYMI’KHUX ITPaB, a MPO IpaBa
ocobmBoro poxy (IIpaBo sui generis) Ha 00’€KTH, IO
TeHEePYIThCSA KOMITI0TEPHOI0 IIPOrPaMoOI0 Ta € HEeOpH-
riHaapHUMU 00’ ekTamMu. Bigrak, y 1iboMy pasi SakoH
HE BUKOPUCTOBYE KATETOPi0 «CTBOPEHHSA» YU «TBip»,
ajpKe time MoBa IIpo 06 €KTH, chopMoBaHi (3reHepoBaHi)
KOMIT FOTE€PHOIO ITPOrpaMolo, a He JIFOUHO K TBOPIIEM.
¥ cr. 8 3akoHy 3a3HaUaETHCA, 1[0 «HEOPUTIHAIBHL
00’€KTH, 3reHePOBaHIl KOMII FOTE€PHOI0 IIPOrpamMoro (IIpo-
rpamMamu), OXOPOHAKTHCA ITPABOM 0Cc00JIMBOTO poy (sui
generis) BigmoBimgao A0 cT. 33 1poro 3akoHy». Takum
YMHOM, 3aKOHOABeIlb He JIMIIIEe He BU3HAE TaKl 00 eKTH
pesyJibTaTé TBOPYOi MiAIBHOCTI, aJie 1 He TIOIIUPIoE Ha
iX OXOPOHY BI/ITIOBIIHI TTOJIOKEHHA 3aKOHOAABCTBA TIPO
aBTOPCHKI TTpaBa. HeopurinaabHUM 06'€KTOM, TeHEpoBa-
HUM KOMIT J0T€PHOIO IIporpamoro (IporpaMaMu) BBasKa-
€ThCA 00 €KT, 110 BiIPi3HAETHCA Bif] iICHYIOUNX MOTiOHIX
00’€KTiB Ta YTBOPEHU y peaysIbraTi (PyHKI[IOHYBaHHS
KOMIT I0TE€pHOI ITporpamu (mporpam) 6es 6esmocepeqHboi
yuacri ¢isuyHOI 000U B YTBOPEHHI IILOT0 00 €KTa.
Bomnouac, 3akoH po3merxoBye IpaBoBe PETyJIIOBAH-
HA BITHOCWH, 110 CTBOPEHHIO 00 €KTa JIIOUHOI 3 BU-
KOPHUCTAHHAM KOMITIOTEPHOI IPOrpaMi Ta BiIHOCUHU
III0JI0 OXOPOHN HEOPUTIHAJIBHIX 00 €KTIB, 3reHePOBAHUX
KOMITIOTEPHUMU ITPOrpaMaMu AK TAKUMHU. Y TaAKOMY
BUMAIKY KOMITIOTEpPHA ITporpamMa BHUCTYIIae AK 3aci6
(3HAPAMIIA) JIOMUHMY 110 CTBOPEHHIO HOBUX 00 €KTIiB, TOMY
CTBOPEHI 00 €KTH, AKII0 BOHU BiIIIOBIAAI0TH BUMOraM 3a-
KOHOIABCTBA (TO6TO, MAIOTh TBOPYMIA, OPUTIHAJILHUIL Xa-
pakTep Ta 00 eKTUBHY (OPMY BUPAIKEHHS) OXOPOHAIOTHCSA
aBropcbkuM I1paBoM. OTske, TBOPH, CTBOPEHi (hi3HUHIMUI
0co0aMu 3 BUKOPHUCTAHHAM KOMII FOTEPHUX TEXHOJIOTIH,
He BBAYKAIOTHCSA HEOPUTIHAJIBHUMU 00 EKTAMU, 3T€HePO-
BaHUMM KOMIT I0TepHO0 mporpamoro (4. 1 ct. 33 3akomy).
SaK0H [I0CUTH ITIKABO BUPIIIIYe TPOOIeMy HAJIEHKHOC-
Ti 06’€KTiB, CTBOPEHUX 34 TOIIOMOTOI0 TEXHOJIOTIH IITy Y-
HOTO iHTeJIeKTY. SIK 3araJibHUl OPUHIIUN 3aKpilJieHe
TI0JIOYKEeHHS TIPO Te, 110 cy0’ eKTaMu IIpaBa sui generis
HA HEOPUTIHAJILHI 00’ €KTH, 3reHePOBaHI KOMIT FOTEPHOO
IPOrpamMoro, € 0co0M, AKMM HaJIe:KaTh MAHOBI IIpaBa
a00 AKl MaIOTh JIII[eH31iH] [TI0BHOBAXKEHHA Ha KOMII 0-
TepHy mporpaMy (aBTOpY TAKOI KOMIT I0T€PHOI IIporpa-
MU, iX CIIAAKOEMIIi, 0CO0U, AKMM aBTOPHU Irepenaau (Bi-
UYKUJIA) MAMHOBI IIpaBa Ha KOMITIOTEPHY IIporpamy
(mporpamm) a6o MpPaBOMIipPHI KOPUCTYBaYi KOMIT FOTE€PHOI
mporpamu. BogHouac, 3aK0H MOCUTD IITUPOKO BU3HAYAE
KOJIO TAKUX 0Ci0 — Ile MOXKYTb OyTH AK PO3POOHUKU
mporpaMu, Tak i il IpaBoMipHI KOPUCTyBayi.
ITuranaa HaJIEIKHOCTI IPaB Sui generis HA HEOPU-
riHaJIbHI 00 €KTH, 3SreHePOBaHI BiIIOBIIHIMU KOMII O-
TePHUMH IIPOrpaMaMy MOKYThb TAKOYK BUSHAUATHUCS [10-
TOBOPOM, SIKMM 3aKPITLIIOBATUCA YMOBU BUKOPUCTAHHSA
TaKUX 00 €KTiB TA iX TPABOBA HAJIEHKHICTb.

BucHOBKM Ta MEPCIEKTHBU MOJAJIBIINX A0~
ciaimykeHsb. [IpoBeneHnii aHaIi3 IPAaBOBUX ACIIEKTiB
3aCTOCYBaHHA TEXHOJIOTIM IITYYHOT'O 1HTEJIEKTY B ap-
XITEKTYpi 3aCBiuye, 110 MTPOBITHUMHU aPXITEKTyPHUMU
KOMITaHIAMU B¥Ke aKTHBHO 3aCTOCOBYIOTHCA T€XHOJIOT,
110 6a3yI0ThCSA HA eJIeMeHTAaX IITYUYHOI'0 IHTEJIEKTY TIPH
MPOEKTYBaHHI OyIiBeJIb Ta CIIOpYy/, IJIAHYBAaHHI Ta IU-
3aMHY 1X 30BHIIIIHBOTO BUTJIAY, BHYTPIIIIHBOTO 0(DOPM-
JIEHHSs, €CTETUYHOI'0 Ta €PrOHOMIUHOTO BUPAKEHHS.
Opmak, y cBiTi, Tak 1 y Me:kax YEpaiHU Hapasi I1e He
BUPOOJIEHO €IUHUX Ta YCTAJIEHUX ITIAXOiB CTOCOBHO
BU3HAUEHHS ITPABOBOTO PEKUMY 00’€KTIB, CTBOPEHUX
3a [TOIIOMOT'0I0 IIITYYHOTO 1HTEJIeKTY, BUSHAUEHHS iX
HAJIEJKHOCTI Ta 00CATY BiJINOBIAAJIBHOCTI BiIIOBITHUX
cy0’eKTiB.

Bopguouac, Ak y HaI[ioHaJIbHOMY 3aKOHOIABCTBI, TAK
1y mesxax npaBa €C BIIPOIOBK OCTAHHIX IEKIJIBKOX
POKiB OyJIO TIPUIHATO PAJ HOPMATUBHUX AKTiB, B AKUX
3po6JIeHO CIIPO0y persiaMeHTyBaTH BiJHOCHHM, TI0B A34-
Hi 3 BUKOPUCTAHHAM TE€XHOJIOTIH IITYYHOT0 1HTEJIEKTY.

B €C 3axkon mpo mryunuii intensekt (Artificial
Intelligence Act) 2024 p crrpamoBaHuUii, Hacammepen,
HA 3aXWCT OCHOBOIIOJIOKHUX IIPaB Ta CBOOOM JIIOMUHU
BiJl aKTHBHOI'0 3aCTOCYBaHHA TEXHOJIOTIH IITYYHOI'O iH-
TEJIEKTY. 3aKOH BCTAHOBIIIOE 30008’ A3aHHA HA OCHOBI 110~
TEHI[INHUX PUBUKIB 1 PiBHA BILUIUBY TAKUX TEXHOJIOTIH
Ha CYCITLIBCTBO IIO/I0 3aXUCTY Ta 00POOKU TIePCOHAITD-
HUX JaHUX Ta 1HII01 Yy TaInBoi iHdopmarrii. BogHaouac,
y 3a3HadyeHoMy 3aKOHI He perjiaMeHTOBaHi BiJHOCUHU
II[0/TI0 OXOPOHHU ITPaB IHTEJIEKTYaJIbHOI BJIACHOCTI Ha
00’€KTH, CTBOPEHI 34 JOITOMOT0I0 TEXHOJIOTIH IIITYYHOTO
1HTEJIeKTY.

Ha sigminy Big €C, y HaIioHaIbHOMY 3aKOHOIAB-
CTBi IIPABOBA 0XOPOHA BiHOCHH, 1110 BUHUKAIOTh y 3B’A3-
Ky 13 3aCTOCYBaHHAM TEXHOJIOTIH IIITYYHOI'O 1HTEJIEKTY
y MesKax aBTOPCHLKOTO IIpaBa perjiaMeHTOBaHA 3aKo-
HoM YEkpainu «[Ipo aBropchke IpaBo 1 CyMizKHI ITpaBa».
Y monoxeHHAX 3aKOHY He 3aCTOCOBYETHCA KATEropis
«TBip» ¥ KOHTEKCTI 00’€KTiB CTBOPEHHUX 34 TOTIOMOTOI0
TEXHOJIOTIH IMITYYHOTO 1HTEJIEKTY, HaTOMICTh, BiH Orle-
pye MOHATTAM «IIPaBO SUi generis HA HEOPUTIHAJIBHI
00’€KTH, 3TeHePOBaHI KOMIT I0TEPHOI0 ITPOorpamoro (Irpo-
rpaMamu)».

Hespaxarouu Ha IIporpecuBHI IIOJI0MKEHHA I[bOTO
3aKoHy, BiI3BHAUNMO, III0 Y HBOMY UiTKO He BUPIIIIeHO
TUTAHHA HAJIEKHOCTI ITPaB Ha HeOPUTIHAIBHI 00 €KTH,
3reHepoBaHi KOMIT0TepHoo mporpamoi. Cy6’ekrom
TaKUX IPaB Moxe 0yTU AK aBTOp (PO3POOHUEK) KOMIT T0-
TepHOI TPOrpaMu, MOro IIPaBOHACTYIHUKH, 1HIII 0CO0U,
SAKI MAIOTh JIITEH3IHHI TOBHOBAKEHHS Ha KOMIT I0TEPHY
mporpamy a6o il mpaBOMipHiI KOpPHUCTyBauyi. 3asHaue-
He 3yMOBJTIOE TI0TPe0y BUPINIEeHHSA yUYaCHUKAMU KOH-
KPeTHUX [OTOBIPHUX BiAHOCHUH IIbOTO ITUTAHHA IIPU
TIOTO/I;KEHHI YMOB BUKOPUCTAHHA TAKUX IIPOrpam, Io
3aCTOCOBYIOTH TEXHOJIOTI] IITYYHOT'O iIHTEJIEKTY.
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