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Summary. Introduction. The need to adapt national legislation to European standards, to find optimal alternative ways and
methods of resolving both public and private law disputes, to reform the system of protecting the rights, freedoms or interests of
citizens and legal entities actualizes the necessity for effective implementation of the institution of mediation — an alternative
method of conflict resolution with the participation of a neutral intermediary (mediator), which, in turn, necessitates a com-
prehensive study of theoretical and legal issues of integrating this institution into the legal space of Ukraine, in particular the
features of its formation and use at the current stage, as well as clarifying further prospects for improving current procedural
legislation in order to ensure the possibility of exercising the right to alternative dispute resolution.

Purpose. The purpose of the article is to investigate the features, essence, legal principles and prospects of using mediation in
the administrative process of Ukraine, based on an analysis of the theory of administrative procedural law and national legislation.

Materials and methods. The materials of the study are the legislative regulation of relations in the field of mediation, the
work of Ukrainian and foreign scientists, experts on the issues of implementing and conducting mediation as a form (method)
of resolving a legal dispute, including administrative legal. In the process of conducting the study, a set of general and special
methods of scientific knowledge was used: dialectical, complex, structural-functional, theoretical generalization and grouping,
analysis and synthesis, logical generalization of results.

Results. In the scientific article, based on the analysis of regulatory legal acts that moderate social relations related to medi-
ation in order to prevent the emergence of conflicts (disputes), including public law ones, it is determined that it is the specificity
of the latter that determines the features of mediation in the administrative process, the components of which are proceedings
in the field of management, proceedings in administrative litigation, administrative tort proceedings.

Analysis and consideration of the opinions of the scientific community, Ukrainian and international experts on the essence of me-
diation as a form (method) of resolving an administrative legal dispute, its advantages, as well as factors that complicate the process
of introducing the institution of mediation into the national system of protection of individual rights and freedoms allowed us to iden-
tify the main areas of effective development of the latter, namely: 1) improving the legal regulation of the effective functioning of the in-
stitution of mediation; 2) using a comprehensive approach to eliminating factors that complicate the process of conducting mediation
in Ukraine; 3) conducting a large-scale campaign to popularize mediation procedures to ensure awareness of legal entities, including
administrative entities, about alternative methods of conflict resolution; 4) increasing the level of legal culture of the population.

Further research in this area. In further scientific research, the mediation experience of foreign countries will be analyzed in
order to find optimal ways to improve the system of out-of-court dispute resolution in Ukraine.

Key words: mediation, administrative process, administrative litigation, public law dispute, administrative law dispute, con-
flict, alternative dispute resolution, legislation.

AHoTtauis. Bctyn. HeobxigHicTb aganTauii HaLioHanbHO20 30KOHOGABCTBA GO €BPOMENiCbKMX CTAHGApTiB, MOLyKy ONTy-

MQ/IbHUX Q/IbTEPHATUBHUX CrIOCO0IB i MeTOgiB BUPILLEHHS SIK My6/iYHO-MPABOBMX TAK i MPUBATHO-NPABOBMX CIOPIB, pedop-
MYBAHHS CUCTeMM 3axX1CTy npas, cB0OOG Y iHTepeciB 2pOMagsiH Ta lopuguaHUX ocib akTyanizye notpeby edekTnBHO20 Brpo-
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BAQXKEHHS1 iHCTUTYTY Megiauii — anbTepHaTUBHOR20 crocoly Bpe2y/loBaHHs KOH(AIKTIB 3a y4acTi HeWTPaabHO20 MocepegHuKa
(megiaTopa), L0, B CBOK Yepay, 00yMOB/IOE HEOOXIGHICTb KOMMAEKCHO20 GOC/Ig)KeHHS TEOPETUKO-MPABOBMX MUTAHb iHTe2paLii
B MpaABoBuii MPOCTip YKpaiHW Lb020 IHCTUTYTY, 30Kpemda 0cobaMBOCTel 1020 POPMYBAHHS TA BUKOPUCTAHHS HA Cy4aCHOMY
eTani, a TAKOX 3'ICYBAHHS NOGA/IbLLIMX NepCrekTUB YGOCKOHAIEHHS YMHHO20 NPOLeCydIbHO20 30KOHOGABCTBA 3 METOl0 3abe3-
ne4yeHHs MOX/IMBOCTI peani3avii npasa Ha abTePHATUBHE BUPILLIEHHS CrOPIB.

Meta. MeTa cTatTi nonsieae B Tomy, 1106 Ha OCHOBI AHAAI3Y Teopii AgMIHICTPATUBHO20 MPOLLeCYabHO20 MPABd, HALOHAb-
HO20 3aKOHOGABCTBA gOCAIgNUTI 0COONMBOCTI, CyTHICTb, MPABOBI 3ACAgV TA NepcrekTUBM 3ACTOCYBAHHSA Megiallil B agmiHicTpa-
TUBHOMY npoueci YKpaiuu.

Marepiann i meTogun. Matepianamu gocaigxeHHs € 3aKOHOgaBye pe2y/ioBaHHS BIGHOCUH Y cepi 3aCcTocyBaHHS Megia-
Ui, ipaui yKpaiHcbkmx Ta 3apyOikHMX y4eHnX, eKcnepTiB 3 mpobaeMaTnku BnpoBAgXKeHHs Ta NpoBegeHHs Megiavii ik popmm
(crocoby) BupiLLeHHs NpaBoBO20 CrIopy, y TOMY YXCi AgMiHICTPATMBHO-NPABOBO20. Y NPOLECi MPOBEgEeHHS GOCigKeHHs By0
BMKOPUCTAHO CYKYMHICTb 3020/1bHMX i CreLianbH1X MeTOgiB HayKOBORO Mi3HAHHS: GiaNeKTUYHII, KOMIMIEKCHUI, CTPYKTYPHO-
PYHKLIOHAIbHNI, TEOPETUYHO20 Y3a2a/IbHEHHS Ta 2pyNyBAHHS, QHAAI3Y TA CUHTE3Y, I02I4HO20 Y3a2a/lbHEHHS pe3y/bTaTi.

PesynbTati. Y HayKOBI¥ CTATTi HA MiGCTABI AHANI3Y HOPMATMBHO-NPABOBMX AKTIB AKMMM BPe_2y/IbOBYIOTbCA CyCriibHI Big-
HOCMHM, MOB'A3aHI 3 MpoBegeHHsIM Megialii 3 MeTolo 3anobi2aHHS BUHUKHEHHIO KOHMIIKTIB (CropiB), y ToMy unchi, ny6nivyHo-
NpaBoBKX, BU3HAYEHO, Lo came creundika ocTaHHix 06YyMOB/IOE 0CcO6AMBOCTI NpoBegeHHs Megiauii B agmiHicTpaTns-
HOMY MpoLeci, CKIAgoBUMM SIKO20 € MPOBAQXEHHS Y Cepi yrnpaBAiHHS, NPOBAGXKEHHs 3 dgMIHICTPATUBHO20 CygJOYMHCTBA,
AgMIHICTPATUBHO-GeIKTHI MPOBAGKEHHS.

AHQni3 Ta BPaxyBaHHs gyMOK HayKOBOI CMiNbHOTH, YKPAIHCbKMX TA MiXHAPOGHMX eKCrepTiB Logo CyTHOCTI Megiauii ik op-
mu (crocoby) BUpiLLeHHS agMIHICTPATUBHO-MPABOBOR0 CMOPY, ii nepeBaz, a TAKOX YNHHUKIB, WO YCKAAGHIOIOTb NpoLec ynpo-
BAGXKEHHS IHCTUTYTY Megiauii B HALOHANbHY cucTeMy 3axucTy npas i cB060g 0cobu go3BOMB BUOKPEMUTH OCHOBHI HaNPSMK
egeKTUBHO20 PO3BUTKY OCTAHHbO20,  came: 1) YGOCKOHAIEHHS IPABOBO20 pe2y/IIOBAHHS pe3y/ibTATUBHO20 (PYHKLIOHYBAHHS
IHCTUTYTY Megiallii; 2) BUKOPUCTAHHA KOMIIIEKCHOR0 MigXOgy O YCYHEHHS! YUHHMKIB, L0 YCKNAgHIOOTb NPoLec npoBegeHHs
Megiauii B YkpaiHi; 3) npoBegeHHs WwmpokomaclutabHoi komnawii 3 nonynspu3auii npouegyp megiauii 3agas 3abesnedeHHs
06i3HaHOCTI Cy6'eKTiB MPABOBIGHOCHH, Y TOMY YNCAI AGMIHICTPATUBHMX LLIOGO A/IbTEPHATUBHMX COCOBIB BUPILLIEHHS KOHPIKTIB;

4) nigBuLLeHHS PiBHA NPABOBOI KY/IbTYPY HACEEeHHS.

lMepcriekTnBm. Y N0ganbLUmMX HAYKOBUX GOCIgKEeHHSIX Oyge NpoaHanizoBaHuii gocsig megiavii 3apybixHux KpaiH 3agns
MOLLYKY ONTUMA/IbHUX LLJISXIB YGOCKOHAIEHHS CUCTeMM N03aCygoBO20 BUPILLEHHS CropiB B YKPAiHi.

KnmoyoBi cnosa: megiauis, agMiHiCTpaTUBHMIT MpoLiec, agMiHICTPATMBHe CYGOYMHCTBO, MyONiYHO-NPABOBMIA Crlip, AgMiHi-
CTPATUBHO-MPABOBMIA Clip, KOHPAIKT, AIbTEPHATUBHE BUPILLIEHHS COpIB, 3dKOHOJABCTBO.

tatement of the problem. The need to adapt

national legislation to European standards, to find
optimal alternative ways and methods of resolving both
public and private law disputes, to reform the system of
protecting the rights, freedoms or interests of citizens
and legal entities actualizes the necessity for effective
implementation of the institution of mediation — an
alternative method of conflict resolution with the par-
ticipation of a neutral intermediary (mediator), which,
in turn, necessitates a comprehensive study of theoret-
ical and legal issues of integrating this institution into
the legal space of Ukraine, in particular the features
of its formation and use at the current stage, as well
as clarifying further prospects for improving current
procedural legislation in order to ensure the possibility
of exercising the right to alternative dispute resolution.

Analysis of recent researches and publica-
tions. Theoretical and practical problems of the de-
velopment of existing alternative methods of resolving
legal conflicts, including administrative-legal ones,
have been the subject of research by Ukrainian and
foreign scientists and practitioners. In particular,
K. Rostovskaya and N. Grishina consider the features
of the application of the mediation procedure in ad-
ministrative proceedings, highlight the features of an
administrative-legal dispute [1]. The team of authors

has prepared a textbook edited by N. Krestovska and
L. Romanadze, which is devoted to the theoretical and
practical problems of mediation [2]. Ukrainian scien-
tists R. Mironyuk and D. Holoborodko have analyzed
scientific opinion on the essence of mediation as a form
(method) of resolving an administrative-legal dispute,
identified the legislative principles of implementing
the mediation procedure for resolving such disputes in
a pre-judiciary order, and clarified foreign experience
in applying the mediation form of resolving adminis-
trative legal disputes [3]. The prospects for the devel-
opment of mediation in the administrative process of
Ukraine and its impact on expert judicial activity are
the subject of a study by D. Davydenko [4]. T. Shyn-
kar thorough work is devoted to the theoretical and
practical problems of the application of mediation in
administrative proceedings [5]. Legal and theoretical
aspects of mediation in administrative proceedings of
Ukraine are studied by N. Shelever [6]. A group of for-
eign and Ukrainian experts carried out a Gap Analysis
of the introduction of the institution of mediation in
Ukraine [7], an analysis, state and prospects for the
development of mediation in administrative legal dis-
putes (A. Sergeeva, O. Gorodnychy, A. Ryshchenko [8]).
At the same time, the issue of the features of mediation
in the administrative process of Ukraine as a type of
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alternative methods of resolving public legal disputes
requires improvement and additional research.

The purpose of the article is to investigate
the features, essence, legal principles and prospects
of using mediation in the administrative process of
Ukraine, based on an analysis of the theory of pro-
cedural administrative law and national legislation.

Materials and methods. The materials of the
study are the legislative regulation of relations in the
field of mediation, the work of Ukrainian and foreign
scientists, experts on the issues of implementing and
conducting mediation as a form (method) of resolving
a legal dispute, including administrative legal. In the
process of conducting the study, a set of general and
special methods of scientific knowledge was used: di-
alectical, complex, structural-functional, theoretical
generalization and grouping, analysis and synthesis,
logical generalization of results.

Presentation of the main material of the re-
search. In the Law of Ukraine “On Mediation”, in
particular in Art. 1, mediation is defined as “<> an
extrajudicial voluntary, confidential, structured proce-
dure, during which the parties, with the help of a me-
diator (mediators), try to prevent the emergence or
resolve a conflict (dispute) through negotiations” [9].
This regulatory legal act moderates “public relations
related to mediation in order to prevent the emergence
of conflicts (disputes) in the future or to resolve any
conflicts (disputes), including <...>, administrative
ones, as well as in cases of administrative offenses and
in criminal proceedings with the aim of reconciling the
victim with the suspect (accused)” [9]. In addition, the
Code of Administrative Procedure of Ukraine (Part 5 of
Article 47, Part 3 of Article 58, Paragraph 2 of Part 1
of Article 66, Part 6 of Article 122, Paragraph 2 of Part
2 of Article 180, Paragraph 5 of Part 6 of Article 181,
Paragraph 4 of Part 1 of Article 236) also regulates
the issue of using mediation during the consideration
and resolution of public law disputes submitted to the
administrative court for resolution [10].

It should be noted that the features of mediation in
the administrative process, the components of which
are proceedings in the field of management, proceed-
ings in administrative regulation, administrative tort
proceedings [11, c¢. 116, 119], are due to the specifics
of the legal conflict (dispute), namely — public legal.

The legislative definition of a public law dispute is
given in Art. 4 of the Code of Administrative Procedure
of Ukraine [10]. As K. Rostovskaya and N. Grishina
rightly point out, “<...> administrative jurisdiction
does not include disputes on public law relations where
there is no subject endowed with public authority pow-
ers, or it does not perform its administrative functions”
[1, c. 185]. Scientists distinguish the following features
of an administrative law dispute: the mandatory sub-
ject which is a public authority or an official; the legal
position of both parties is characterized by legal equal-
ity before the law and the court and equality of pro-
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cedural jurisdiction; the essence of an administrative
legal dispute is the differences between the subjects of
administrative law, which indicate the dissimilarity of
their legal positions in the disputed legal relationship
that binds them; the subject of the differences is sub-
jective public rights, the legality of administrative acts
that relate to the implementation of public authority
activities; administrative disputes can also arise only
regarding the legality of regulatory acts, be initiated
by direct refutation and resolved by recognizing the
regulatory act as invalid, that is, regardless of the sub-
jective rights of any interested persons; an essential
feature of an administrative dispute is the presence of
a certain procedure for its application and resolution
[1, c. 185; 2, c. 362-363].

Having analyzed the scientific opinion on the es-
sence of mediation as a form (method) of resolving an
administrative legal dispute, R. Myronyuk and D. Ho-
loborodko come to the conclusion that in the scientific
circles of researchers of the conciliation (mediation)
procedure there is no unity of scientific positions con-
cerning the place of mediation in the system of meth-
ods of resolving administrative legal disputes: some
consider mediation to be an exclusive procedure for
pre-court settlement of administrative legal disputes,
others allow the possibility of conducting mediation in
the process of judicial consideration of the case; others
propose the introduction of mediation as a mandatory
pre-court procedure for resolving certain categories
of administrative-legal disputes, and the fourth gen-
erally exclude the possibility of resolving public-legal
disputes by means of a mediation procedure [3, c. 225].

So, what are the advantages of using mediation
compared to other methods of resolving public legal
disputes, including administrative legal ones?

Thus, the authors of the textbook created within
the framework of the Ukrainian Mediation Academy
project note that the main arguments in favour of the
use of mediation in administrative legal relations are
thoroughly set out in Recommendation (2001) 9 of the
Committee of Ministers of the Council of Europe to
member states on alternatives to judicial review of
disputes between administrative bodies and individual
parties of September 5, 2001. It notes that “judicial
procedures are not always the most suitable in practice
for the settlement of administrative disputes; that the
widespread use of alternative means of administrative
dispute settlement will make it possible to approach
the solution of these problems and bring administra-
tive bodies closer to the public; that the main advan-
tages of alternative means of administrative dispute
resolution may be, depending on the case, simpler
and more flexible procedures, allowing for faster and
cheaper resolution of the dispute, amicable settlement,
dispute resolution with the participation of experts,
resolution of disputes on the basis of justice, and not
only in accordance with strict legal norms, and wider
margins of discretion” [2, ¢. 360].
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Investigating the main directions of development
of the mediation procedure in Ukraine in accordance
with the current legislation and its prospects in the
administrative process, D. Davydenko comes to the
conclusion that such an alternative method of conflict
resolution as mediation has a significant number of ad-
vantages, namely: it allows to increase the satisfaction
rate of participants (thereby reducing the number of
appeals in the courts), to achieve balanced solutions
in the negotiation process, to reduce the cost of the
conflict, to shorten the time for considering the case
[4, c. 255].

Finding out the features of the application of the
mediation procedure in administrative proceedings,
K. Rostovskaya and N. Grishina highlight the follow-
ing advantages of the mediation procedure in adminis-
trative legal disputes: a fairly high degree of effective-
ness; saving money on the part of both the state and
private individuals; saving time — speed; confidenti-
ality; relieving administrative courts; implementation
of the principle of the service concept of the state, the
principle of the rule of law and good governance [1,
c. 182, 1871.

According to some scholars, the advantages of
mediation as a method of dispute resolution include:
1) control that the parties have over both the direct
mediation procedure and its results; 2) direct partici-
pation of the parties in negotiations; voluntariness of
the procedure; speed of mediation, its efficiency and
cost-effectiveness, simplicity and flexibility; 3) fair-
ness, since the mediator guarantees that the already
non-existent unequal relations between the parties
cannot affect the course of negotiations and their re-
sult; 4) confidentiality; 5) ensuring effective interac-
tion between the parties; assistance in maintaining,
improving or restoring relations between the parties;
taking into account the long-term and important in-
terests of the parties at each stage of the mediation
procedure to resolve the dispute with an emphasis on
the present and future, rather than the past; 6) mu-
tual benefit of the mediation result; creative approach
to resolving the dispute (T. Shynkar, N. Shelever [5,
c. 15; 6, c. 243]).

It should be noted that despite all the advantages
of such an alternative method of dispute resolution as
mediation, the process of its effective application and
implementation in the national system of protection
of individual rights and freedoms is complicated by
a number of factors. First of all, these are: the lack of
proper legal regulation of the institution of mediation
in Ukraine, as well as the use of a comprehensive ap-
proach to making changes to national legislation; lack

of awareness of subjects of legal relations, including
administrative ones, about alternative methods of con-
flict resolution; lack of confidence among the parties
in the effectiveness and feasibility of mediation; frag-
mentary level of awareness of the population about
the existence of mediation as an alternative method
of dispute resolution, about the essence of the proce-
dure, basic principles of mediation and the role of the
mediator; lack of high-quality information state policy
on the social promotion of the institution of mediation
[7, c. 47]; low legal culture of the population, without
raising which it is impossible to carry out a reform
regarding the introduction of a particular legal institu-
tion; established position of society that going to court
is the only way to resolve a dispute; lack of legal basis
and financial support, because any reforms require
significant costs, etc. [12, c. 61].

The following is emphasized in the expert commu-
nity: procedural legislation in the field of administra-
tive disputes is favourable for the use of mediation; the
main problem lies in the political will and legislative
capabilities of the subjects of power; local governments
may be most interested in resolving disputes out of
court, including through mediation, and have the nec-
essary powers; mediation will not be able to become
widespread without a large-scale campaign to popu-
larize the alternative dispute resolution procedures
(A. Sergeeva, O. Gorodnychy, A. Ryshchenko [8, c. 27]).

Conclusions of this research and prospects
for further research in this area. Thus, taking
into account the opinions of the scientific communi-
ty, Ukrainian and international experts on the es-
sence of mediation as a form (method) of resolving
an administrative legal dispute, its advantages and
factors that complicate the process of introducing the
institution of mediation into the national system of
protecting individual rights and freedoms allows us
to identify the main areas of effective development of
the latter, namely: 1) improving the legal regulation
of the effective functioning of the institution of medi-
ation; 2) using a comprehensive approach to eliminat-
ing factors that complicate the process of introducing
and conducting mediation in Ukraine; 3) conducting
a large-scale campaign to popularize mediation pro-
cedures in order to ensure awareness of subjects of
legal relations, including administrative ones, about
alternative methods of resolving conflicts; 4) increasing
the level of legal culture of the population.

In further scientific research, the mediation expe-
rience of foreign countries will be analyzed in order to
find optimal ways to improve the system of out-of-court
dispute resolution in Ukraine.
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