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LIABILITY FOR FAILURE TO FULFIL
CONTRACTUAL OBLIGATIONS IN THE FIELD
OF SUPPLY DIGITAL CONTENT IN EU LAW!

BIAMNOBIAA/IbHICTb 3A HEBUKOHAHHA
AJOroBIPHUX 30b0BA3AHb MOCTAYAHHA
LUNOPOBOIO KOHTEHTY B AKTAX €C

Summary. Introduction. The signing of the Association Agreement between Ukraine and the European Union has given
impetus to the gradual strengthening of economic ties and the development of a single common market. The existence of such
a market requires the national legislator to develop and implement effective legal instruments to regulate the circulation of
goods and services, including digital ones.

Purpose. The purpose of the study is to analyse the provisions of the EU regulations governing the supplier’s liability in case
of failure to fulfil its obligations under a digital content supply agreement.

Materials and methods. The research materials are: 1) EU regulations on the sale and supply of digital content, namely:
Proposal for a Directive of the European Parliament and of the Council on certain aspects concerning contracts for the supply
of digital content 2015/0287, Proposal for a Regulation of the European Parliament and of the Council on a Common European
Sales Law 2011/0284, Directive 2019/770 on certain aspects concerning contracts for the supply of digital content and digital
services, Directive 2019/771 on certain aspects concerning contracts for the sale of goods; 2) provisions of national and foreign
doctrine in the field of liability for breach of contractual obligations in general and contractual obligations in the field of digital
content supply in particular.

In the course of the study, the author used general scientific and special legal methods of scientific knowledge. In particular,
the use of the legal analysis method made it possible to identify the main areas of adaptation of Ukrainian contract law to the
law of the European Union in the Association Agreement. The comparative legal method was used to compare the provisions
of the EU directives with the Civil Code of Ukraine and the Law of Ukraine “On Consumer Protection”. The modelling method

! This article is a part of the research within the project “Homo consumens, Homo ecologicus — ecological efficiency test of the new
directive on certain aspects concerning contracts for the sale of goods” financed by Narodowe Centrum Nauki, (NCN) [National Science
Centre] in Krakéw, Poland, with the number of 2019/34/A/HS5/00124.

/2



// International scientific journal «Internauka». // Civil law and civil procedure; family law;
Series: «Juridical sciences» // N2 11 (81), 2024 private international law //

was used for scientific argumentation of recommendations for improving Ukrainian contract law. The system-functional method
was used to study the concept of conformity of goods in the new EU legislation on the supply of digital content. The method of
generalisation allowed to systematise and interpret the results obtained in the course of the study.

Results. The article reveals the limits of the supplier’s liability for breach of contractual obligations for the supply of digital
content contained in the acts of the European Union. The author analyses the evolution of the provisions of EU law in the
area under study, and makes a comparative analysis of the provisions of draft Directive 2015/0287 on digital content supply
contracts, draft Regulation (EU) No. 2011/0284 on sales contracts, Directive 2019/770 on contracts for the supply of digital
content and digital services, and Directive 2019/771 on sales contracts. The author proves that the implementation of the pro-
visions of these EU regulations into Ukrainian legislation will be a significant step towards ensuring the protection of the rights
of Ukrainian consumers and digital content service providers, as well as confirmation of Ukraine’s fulfilment of its obligations
under the Association Agreement with the European Union.

Discussion. In further research, it is proposed to focus on cases of improper performance by the supplier of the terms of the
digital content supply agreement, the effectiveness of Ukraine’s national legislation in this area, and the development of effec-
tive provisions for recodifying Ukraine’s civil legislation in the spirit of EU law.

Key words: digital content, adaptation of private law, contract for the supply digital content, supplier, liability.

AHnortauis. Betyn. TlignucanHs Yeogu npo acouiauito Mix YkpaiHoto Ta €aponeicbkum COo30M CTAI0 MOWTOBXOM gAsl
MOCTYMOBO20 3MiLjHEHHS] eKOHOMIYHMX 3B’A3KiB Ta po30ygoBM EGUHO20 CRIILHO20 PUHKY. ICHYBAHHS TAKO20 PUHKY BUMA2d€E
Big HALIOHA/NbHO20 30KOHOGABLS PO3POOKM Ta 3aNPOBAGXKEHHS epeKTUBHMX NPABOBMX IHCTPYMEHTIB g pe2ytoBaHHS 0bi2y
TOBAPIB i MOCAYe, B TOMY YNCAT LIUGPOBUX.

Meta. MeToio gocnigxxeHHs € 3qiliCHeHHs aHAi3y NoioKeHb HOPMATUBHUX AKTIB EBponeiicbko2o CoK3y, L0 peay/oloTb
BIgMOBIga/IbHICTb MOCTAYAILHUKA Y BUMAGKY HEBUKOHAHHS CBOIX 3000B'93aHb 30 020BOPOM MOCTAYAHHS UMPPOBO20 KOHTEHTY.

Marepianu i meTogu. Matepianamu gocnigxkeHHs €: 1) HOpMATMBHO-NPABOBI AKTM €Bporielicbko20 Coto3y y cpepi Kynip/i-
npogaxy Ta obiey LngppoBO20 KOHTEHTY, a came: MPoekT Aupektnu 2015/0287 npo go2oBopy NOCTAYAHHS LMPPOBO20 KOH-
TeHTy, NpoeKT PezanameHTy 2011/0284 npo go2oBopy KyniBai-npogaxy, Aupektisa 2019/770 npo go2oBopy NOCTAYAHHS Lng-
POBO20 KOHTeHTY Ta LnugpoBux nocaye, Avpektusa 2019/771 npo go20Bopy KyniBAi-mpogaxy; 2) NoN0xKeHHs HaLiOHAIbHOI Td
3apybixHOI GOKTPUHM Y cepi BigrnoBiganbHOCTI 3a MOPYLUEeHHsI gO20BIPHUX 3000B'93aHb 3020/10M, Td §O20BIPHMX 3000B’13AHb
y cepi nocTa4yaHHs UMPpPoBo20 KOHTEHTY 30Kkpemd.

B npovueci 3gisicHeHHs gocaigxkeHHs Oy/10 BUKOPUCTAHO 302a/IbHOHAYKOBI Ta CieLianbHO-IOpUgnYHi MeTogu HaykoBo2o Mi-
3HAHHA. 30Kpemd, BUKOPUCTAHHSA METOgy NPAaBoBO_20 AHAI3Y gO3BOIMI0 BU3HAYUTM B Y20gi NPO ACOLIALil0 OCHOBHI HAMPAMM
agantauii ykpaiHcbko20 go20BipHO20 NPaAsBa go npasa €sponericbko2o Coto3y. [10piBHANbHO-MPABOBUIT METOg BUKOPUCTOBY-
BABCA G151 MOPIBHSIHHSA MONIOXKeHb gupeKkTB €Bponelicbko2o Coto3y Ta LiMBinbHO20 Kogekcy Ykpaium, 3akoHy Ykpaium “Tpo
3axMCT NPAB CNOXMBayiB”. 1191 HOyKOBOI ap2yMeHTaLii peKkoMeHgaLii 1Wogo BJOCKOHAIEHHS yKpaiHCbKO20 gO20BipHO20 MpaBd
BUKOPUCTOBYBABCS MeTOg MOgeNtoBaHHS. CUCTeMHO-PYHKLIOHANIbHMI MeTOg BUKOPUCTOBYBABCS G/1Sl GOCNIgoKeHHS KOHLenLii
BIgMOBIGHOCTI TOBAPIB y HOBOMY 30KOHOGABCTBi EC MPO MOCTAYAHHS LIMPPOBO20 KOHTEHTY. MeTog y3a2aabHeHHs §O3BO/IMB
CUCTeMaTn3yBaTh Td IHTEPrpPeTyBaTU OTPUMAHI B XOgi JOC/IgXKeHHS Pe3y/IbTaTy.

Pe3ynbTati. Y HayKoBivi CTATTi PO3KPUTO Mexi BIgnoBiganbHOCTI MOCTAYAAbHMKA 3a NOPYLLIEHHS! O20BIPHUX 3000B’A3aHb i3
MOCTa4aHHs UMPPOB0O20 KOHTEHTY, LLO MICTATLCSA B akTax €Bponeiicbko2o Coto3y. [pOaHaNi30BaHO eBOIOLI0 MO0KeHb Mpasd
€ponericbkozo Coto3y y goCnigxyBaHi cdepi, 3giicHeHo MOpPIBHSIbHWI AHANI3 MON0XKeHb NpoekTy AupekTusu 2015/0287
PO go20BOpM MOCTAYAHHS UMPPOBO20 KOHTEHTY, npoekTy PezinamenTy 2011/0284 npo gozoBopy KyniBai-npogaxy, Anpek-
TmBK 2019/770 npo go20BOpy NOCTAYAHHS LUMPPOBO20 KOHTEHTY Ta unPpoBux nocaye, Aupektusu 2019/771 npo gozoBopym
Kynisai-npogaxy. JlosegeHo, Lo BNPOBAGKEHHS MOI0KeHb 3a3HAYeHNX HOPMATUBHO-NPABOBMX AKTIB EBponeicbkoco Colo3y
g0 30KOHOGABCTBA YKpaiHM CTaHe Ba20MUM KPOKOM go 3abe3rneyeHHs 3axXuUcTy NpaB YKPAiHCbKMX CIIOXMBAYIB TA NOCTAYA/b-
HUKIB noC/y2 UMPPOBO20 KOHTEHTY,  TAKOX MigTBEPGHEHHIM BUKOHAHHS YKpaiHO 30008'93aHb, B3TUX Ha cebe B Y20gi npo
Acoujiauito 3 €Bponencbkum CO30M.

[lepcriekTnBun. B nogasnblumx HAYKOBMX GOCHIGXKEHHSX MPOMOHYETbCSA 30CepeguTu yBazy HA BUMNAGKAX HEHANeXHO20 BU-
KOHAHHS NOCTAYA/IbHUKOM YMOB JO20BOPY MOCTAYAHHS LIMPPOBO20 KOHTEHTY, eeKTMBHOCTI HaLOHA/IbHO20 3aKOHOJABCTBA
YKpdiHm y gaHivi cgepi Ta HaNPaALulOBAHHS giEBMX MOMOXeHb gsl pekogrikauii umBibHO20 3aKOHOGABCTBA YKpaiHu y gyci
npasa €sponericbkoo Coko3y.

Knio4oBi cnoBa: undposuii KOHTEHT, aganTayis NPMBATHO20 NPABA, gO20Bip MOCTAYAHHS UMPPOBO20 KOHTEHTY, MOCTA-
Ya/IbHUK, BIgMOBIGA/IbHICTb.

roblem statement. By signing the Association In view of this, the national legislator is faced with
Agreement, Ukraine recognised the importance the challenging task of developing and implementing
of aligning its current legislation with EU law and effective unified regulatory norms for the digital mar-
committed itself to ensuring the gradual alignment ket, where intangible goods and services are traded.
of its legislation with the EU acquis. One of the key steps in bringing Ukrainian legislation
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into line with the EU acquis in the area of digital
content distribution is a thorough analysis of the
rules governing the liability of parties in the event
of non-performance or improper performance of their
contractual obligations. These provisions are contained
in the Proposal for the Directive 2015/0287 on certain
aspects concerning contracts for the supply of digital
content, Proposal for the Regulation (EU) 2011/0284
on a Common European Sales Law, Directive 2019/770
on certain aspects concerning contracts for the supply
of digital content and digital services and Directive
2019/771 on certain aspects concerning contracts for
the sale of goods.

Analysis of the latest research and publica-
tions. Studies of the issues of supplier’s liability un-
der digital content supply contracts are presented in
the works of Schulze R., Schlechtriem P., Butler P.,
Manko R. and others.

Purpose. The purpose of the study is to analyse
the provisions of the EU regulations governing the
supplier’s liability in case of failure to fulfil its obliga-
tions under a digital content supply agreement.

Materials and methods. The research materials
are: 1) EU regulations on the sale and supply of digital
content, namely: Proposal for a Directive of the Euro-
pean Parliament and of the Council on certain aspects
concerning contracts for the supply of digital content
2015/0287, Proposal for a Regulation of the European
Parliament and of the Council on a Common European
Sales Law 2011/0284, Directive 2019/770 on certain
aspects concerning contracts for the supply of digital
content and digital services, Directive 2019/771 on cer-
tain aspects concerning contracts for the sale of goods;
2) provisions of national and foreign doctrine in the
field of liability for breach of contractual obligations
in general and contractual obligations in the field of
digital content supply in particular.

Presentation of the main material. Adopted
on 20 May 2019 Directive 2019/770 on certain aspects
concerning contracts for the supply of digital content
and digital services and Directive 2019/771 on certain
aspects concerning contracts for the sale of goods are
acts that establish the maximum level of harmonisa-
tion, including with regard to the provisions on liabil-
ity for non-performance of obligations by the parties.
This means that in the course of their implementation,
EU Member States will not be able to enshrine either
a stricter or a softer form of liability in their national
legislation at their own discretion, but will only be
obliged to introduce into the legislative body provisions
identical to the provisions of the directives in terms
of the liability of the parties to contracts under which
digital content is supplied [1;2].

The legal description of the liability of the parties
under the contracts for the supply of digital content
should start with an analysis of the liability of the sup-
plier. Thus, according to Article 10 of the Proposal for
the Directive 2015/0287 on certain aspects concerning

74

contracts for the supply of digital content, the supplier

is liable for

— Failure to fulfil the obligation to supply the goods
and services constituting the digital content;

— any non-compliance of the digital content with the
terms of the contract existing at the time of its re-
ceipt;

— if, under the terms of the contract, the digital content
must be delivered to the recipient within a certain
period of time, for any non-compliance of the digital
content with the terms of the contract throughout
the entire period of its delivery.

When analysing the above, it is worth noting that
the scope of the supplier’s liability is quite broad. For
example, the Proposal for the Directive 2015/0287 on
certain aspects concerning contracts for the supply
of digital content enshrines the principle of the inad-
missibility of limiting the supplier’s liability, similar
to that contained in Article 36 of the United Nations
Convention on Contracts for the International Sale of
Goods of 11 April 1980, according to which the seller is
liable for any non-conformity of the goods that exists at
the time the risk passes to the buyer, including cases
where such non-conformity is discovered much later.
This article also establishes the seller’s liability for any
lack of conformity of the goods arising after the risk
has passed to the buyer and resulting from a breach of
the seller’s obligations, including a breach of a guaran-
tee that the goods will be fit for a particular purpose or
will retain their specified qualities or characteristics
for a specified period [3;4, c. 121].

The provisions of Directive 2019/770 on certain
aspects concerning contracts for the supply of digi-
tal content and digital services also establish a broad
approach to determining the liability of the supplier.
Thus, in accordance with the provisions of Article 11,
taking into account Article 5, the supplier of digital
content is liable for failure to fulfil its obligation in the
event that the recipient or the platform designated by
the recipient in the terms of the contract does not re-
ceive the digital content on a personal technical device.

It is worth noting that it is the provisions of Directive
2019/770 on certain aspects concerning contracts for the
supply of digital content and digital services that most
fully enshrine the concept of supplier liability, compared
to previous legislation. Thus, while Article 10 of the
Proposal for the Directive 2015/0287 on certain aspects
concerning contracts for the supply of digital content
contained a provision providing for the liability of the
supplier for failure to fulfil the obligation to supply dig-
ital content, Directive 2019/770 on certain aspects con-
cerning contracts for the supply of digital content and
digital services expands this concept by setting out a de-
tailed list of obligations and liability for their non-per-
formance, distinguishing between non-performance and
improper performance of the supplier’s obligation.

Failure to fulfil the supplier’s obligation under
a digital content supply contract means that the sup-
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plier fails to carry out any of the actions provided for,
while improper fulfilment of obligations means non-de-
livery, late delivery or delivery of digital content of
inadequate quality.

In explaining the content of the failure to fulfil the
obligation to supply digital content, it should be noted
that the European legislator uses the term “failure to
supply” to describe this institution, which means a com-
plete failure by the supplier to fulfil its obligations under
the terms of the contract, resulting in the recipient not
receiving digital content, or the supply of digital content
to another person who is not a party to the contract and
who has not been designated by the recipient as a third
party authorised to receive digital content.

In the context of analysing the breach of contrac-
tual obligations by a digital content provider, it is
necessary to determine the legal consequences of the
transfer of digital data other than that provided for
in the contract. For example, instead of providing the
recipient with software version 2024, the recipient
is provided with version 2020, or when downloading
a video file on a platform allowing access to films, the
recipient is provided with an audiovisual work other
than the one specified by the recipient. Pursuant to
Article 6 of Directive 2019/770 on certain aspects con-
cerning contracts for the supply of digital content and
digital services, the supplier is obliged to transfer to
the recipient the digital content specified in the terms
of the contract. It is worth noting that, unlike the pre-
vious proposal, the Directive contains an extended
catalogue of digital content conformity signs. Thus,
the transferred digital content is of good quality if it
meets the objective and subjective conformity criteria
set out in Articles 7 and 8 of Directive 2019/770 on
certain aspects concerning contracts for the supply of
digital content and digital services. In addition, the Di-
rective contains a criterion for the conformity of digital
content — the integrity criterion, which establishes
the supplier’s liability for the incompatibility of digi-
tal content with the recipient’s hardware or software,
making it impossible to incorporate digital data into
such software and use it in accordance with the terms
of the contract. At the same time, the supplier is liable
for violation of the integrity criterion, which led to the
non-compliance of the digital content with the terms
of the contract, if: a) the compatibility of the recipi-
ent’s software and hardware and the digital content
supplied on the basis of the contract is ensured by the
supplier or under his responsibility; b) if the digital
content was installed by the recipient in accordance
with the instructions provided by the supplier, and the
incompatibility of the digital content with hardware or
software is caused by errors in the instructions. Given
that in the above example the supplier did deliver the
digital data to the recipient, the European law consid-
ers such delivery to be an improper performance of the
obligation, given the inconsistency of the digital con-
tent with the objective requirements of the contract.

The supply of digital content that does not fully
comply with the terms of the contract should be char-
acterised as a failure on the part of the supplier, since
the digital content received has a significant defect
that makes it impossible to use it in accordance with
the recipient’s purposes. In this case, we believe that
it would be appropriate to give the recipient the right
to demand the delivery of digital content of proper
quality within a certain period of time or to withdraw
from the contract.

The provisions of the new Directive 2019/770 on
certain aspects concerning contracts for the supply of
digital content and digital services clearly define the
legal consequences of the supplier’s failure to fulfil its
contractual obligations. Thus, pursuant to Art. 13, the
recipient of digital content has the right to request
the supplier to provide the digital content if this has
not immediately occurred after the conclusion of the
contract. If the supplier refuses to provide the digital
content immediately after the request or within a peri-
od of time agreed upon by the parties, the recipient has
the right to terminate the agreement. The recipient
shall exercise this right without the need to take any
additional preliminary actions if the supplier notifies
the recipient of the impossibility of fulfilling his/her
obligation or if it arises from additional circumstances.

Another prerequisite for the recipient to terminate
the contract without prior notice to the supplier is the
agreement of the parties on the term of delivery of the
digital content or any other indication by the supplier
before or at the time of the conclusion of the contract
that the receipt of the digital content within a certain
period of time is essential for the recipient. In order to
terminate the contract, the recipient must send a no-
tice of termination to the supplier in accordance with
the provisions of Article 15 of Directive 2019/770 on
certain aspects concerning contracts for the supply of
digital content and digital services. Upon receipt, the
supplier is obliged to refund the price paid under the
contract. It should be noted that in the case of a fixed-
term contract under which digital content has been
supplied for a certain period, the supplier is obliged
to refund to the recipient an amount of money propor-
tional to the amount of digital content not received.

In addition, in accordance with Article 15(2) of the
Directive, the supplier undertakes to cease any use
of the recipient’s personal data supplied under the
contract, unless such data: cannot be separated and
used separately from the digital content supplied to
the recipient; contains only information about the re-
cipient’s use of the digital content (including the time
of use of such content, method of connection to the
network, etc.); or is used in a way that is unlawful,
harmful or misleading to the recipient.

We believe it is necessary to pay particular atten-
tion to the legal consequences of the supplier’s failure
to fulfil its obligation to deliver digital content con-
tained in a tangible medium.
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By including in Art. 3 the appropriate application of
the provisions of Directive 2019/770 on certain aspects
concerning contracts for the supply of digital content
and digital services to digital content supplied on
a tangible medium, the European legislator excludes
the right of the recipient to terminate the contract in
the event of the supplier’s failure to fulfil its obliga-
tions. Thus, in accordance with point 20 of the pre-
amble to the Directive, the legal consequences of the
supplier’s failure to fulfil its obligation to provide the
recipient with digital content on a tangible medium
are governed by the provisions of Directive 2011/83/EU
on consumer rights as regards the supplier’s liability
for failure to perform the obligation to supply goods.
In addition, the obligations to supply digital content
contained in a tangible medium are also subject to the
provisions of the Directive, in particular as regards the
grounds and legal consequences of termination of the
contract under which such content is to be supplied.

In this context, it is worth noting the overlap be-
tween the provisions of the Proposal for the Directive
2015/0287 on certain aspects concerning contracts for
the supply of digital content and the Proposal for the
Regulation (EU) 2011/0284 on a Common European
Sales Law. Thus, in Art. 110 of the latter, the Euro-
pean legislator provides for the right of the recipient
of digital content to require the supplier to fulfil its
obligations. The doctrine emphasises that such an ap-
proach is justified in the light of the harmonisation of
the different legal traditions of the EU Member States,
which enshrine different approaches to determining
the legal consequences of non-fulfilment of an obliga-
tion [5, p.504]. However, these rules are not reflected in
the new directives. For example, the adopted Directive
2019/770 on certain aspects concerning contracts for
the supply of digital content and digital services and
Directive 2019/771 on certain aspects concerning con-
tracts for the sale of goods contain provisions that ex-
clude their application to legal relations for the supply
of digital content on a tangible medium, except where
they serve solely to store digital content.

National legislation on the distribution of intangible
data is still in its infancy. Therefore, the main task of
the national doctrine is to develop effective rules of reg-
ulation of the digital market. It is worth noting that the
European integration course of Ukraine has a direct im-

pact on the vector of development of national legislation,
its formation in the light of adaptation to the current
provisions of both primary and secondary EU law.

In view of the above, and based on the justifica-
tion of the need to develop legal regulation of digital
content delivery relations, we consider it expedient to
amend the Civil Code of Ukraine by supplementing it
with provisions establishing the supplier’s obligations
to provide digital content and defining the legal conse-
quences of the supplier’s failure to fulfil its obligation
to provide digital content, as follows: “The supplier un-
dertakes to provide the recipient with digital content
or ensure immediate access to it after the conclusion
of the contract, unless otherwise provided for in the
contract or by law. The supplier’s obligation shall be
deemed to have been fulfilled when the recipient or
a virtual server or a physical device not controlled by
the supplier has been given access to the digital con-
tent. Legal consequences of failure to comply with the
supplier’s obligation to provide digital content. If the
supplier fails to fulfil the obligation to provide digital
content, the recipient has the right to request the sup-
plier to provide immediate access to the content and, if
it is not provided within a certain period, to withdraw
from the contract and demand a refund of the amount
paid and to terminate any use of personal data.

Thus, the analysis of the peculiarities of the lia-
bility of the parties to a digital content supply con-
tract shows that the existing legal regulation of the
EU digital services market is effective and based on
the principle of proportionality of the degree of civil
liability to the offence committed.

The implementation of the provisions of the Pro-
posal for the Directive 2015/0287 on certain aspects
concerning contracts for the supply of digital con-
tent, Proposal for the Regulation (EU) 2011/0284 on
a Common European Sales Law, Directive 2019/770
on certain aspects concerning contracts for the supply
of digital content and digital services and Directive
2019/771 on certain aspects concerning contracts for
the sale of goods into Ukrainian legislation will be
a significant step towards ensuring the protection of
the rights of Ukrainian consumers and digital con-
tent service providers, as well as a confirmation of
Ukraine’s fulfilment of its obligations under the Asso-
ciation Agreement with the European Union.
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